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Abstract

The thesis results from a research project, com@isiements of European law and
public international law. The project focuses oe thifferent forms of the use of
force by the European Union in the sphere of then@on Security and Defence
Policy as an integral part of the EU’'s common fgneiand security policy. It
examines the conditions under which the EuropeaimrJpnan engage in military
crisis management missions from the perspectiieuobpean Union law as well as
from the perspective of public international lavheTmain emphasis of the thesis is
put on the former, analysing the EU’s ambitiondécome an international security
actor from an inside-out perspective. When addngstie vertical dimension of the
EU and the use of force in more detail, the thasiglyses the extent to which the
Member States are constrained in the conduct of tla¢ional foreign and security
policy through decisions by the European Union he sphere of the Common
Foreign and Security Policy. With regards to the’€ldgal relationship with the
United Nations, the thesis examines whether arst ifo what extent the European
Union, although not a member of the United Natiossbound by UN Security
Council resolutions in respect of the use of foBased on the assumption that the
EU is bound by UN Security Council resolutions irmjmg economic sanctions, the
thesis uses a comparative method in order to shaivthe EU as an international
organisation is bound by decisions of the UN Ség@buncil in the sense that the
EU is obliged to respect the wording and limitadfN Security Council mandate to
use force once it decides to contribute with anrisision. If the EU decides not to
accept a UN Security Council mandate, the thegises that the EU is under the
obligation not to undermine the success of a UMa@iiged military intervention, in
the spirit of a loyalty obligation. Apart from againg the interaction of the EU and
the international legal framework, the thesis aises a speculative approach in order

to examine the implications of silence in the canhtd the use of force.

www.manaraa.com



Declaration

Pursuant to Regulation 2 of the Postgraduate AssmdsRegulation for Research
Degrees of September 2011, | hereby declare tleatetbearch has been completed
by myself alone and that the work has not been gtdunfor any other degree of

professional qualification.

Julia Ruth Schmidt

www.manaraa.com




Contents

ADSTIACT. .. .t e e a0 2
=03 T = 11 P 3
1O 0] ] (=] ] P 4
ACKNOWIEAGMENTS. ... e e 13
ADDIEVIAIONS ... ... e s 14
Chapter 1: INtrodUCHION.........ce it e e e e e 16
1. Research framework. ... . ..o 21
2. Research qUESHIONS ........ocoiiiii i e e a0 22
3. Research methods. ... 24
4. Chapter OVEIVIEW ... .viieeie it e e e e e e e et et e e e e eae e aa e 25
5. Main research contribution..............ccoo i 30
G = To | PUPR RPN 32
6.1.Kadi—facts of the case............ccoiiiiiiiiiiiii 33
6.2.Kadiand the Court of First Instance..............c...ccooviivvie v, 36
6.3.Kadi and the Opinion of Advocate General Maduro................... 40
6.4.Kadi and the European Court of Justice................ccceeeeeeeenn 4l

0.5, LILErature rEVIBW.. .. ... et et et et e e e e e e e e e e e e

6.5.1. The Court of First Instance and the relatiom of the

European legal order and international law....................... 44.
6.5.2. The Court of First Instance’s approach toofean
fundamental rights ands COgens.........ccocev i en, 48

6.5.3. The Approach of Advocate General MadurotAedEuropean

Court of JUSHICE......cviiii e a0 49

7. The author’'s own take dfadi............ccccoovei i nbl
7.1. Assessment of the reasoning of the Courtrst Fistance............ 51

7.2. Assessment of the reasoning of the Europeant GbJustice....... 52

8. The impact oKadi.............cccoevii it i i e e DD
Chapter 2: The EU and the use of force: A Europeaperspective................. 59
11 o0 13 o 1o o I P 59

4

www.manaraa.com



Part 1

The development of a common foreign and securitigypand a common security

and defence policy — from the 1950s to the Treétyice..............................62
1. The European Defence Community and the Europetitical Community —
t00 amDItIOUS T00 SOON.......iuiieiie i e e e e een 0. 02
2. De Gaulle and Fouchet...........ooiii i eeen .. 6D
3. European Political Cooperation: from the adapbbreports to the
codification in the Single European Act............ccooiiiiiiiiiiie i 65
4. Treaty of Ma@astriCht..........o oo e 68
5. Treaty of AmsSterdam.........ooo i 70

6. The St Malo Declaration of 1998 and the Europ@anncil meeting in
Cologne of 1999: the birth of the European Secuiitgt Defence

6.1. Excursus: A look back to coordinated Europssfience efforts

before St Malo and Cologne..........ccoiiiiii 73
6.1.1. The Western European Union and the Peteysber
DECIaration. .. ... et e e e 73
6.1.2. NATO and the European Security and Defedestity...... 75
6.2. St Malo and the Joint Declaration on Eurof@afence.............. 75
6.3. European Council meetings in Cologne and Helgreparing the
EU for military crisis management misSSions...........c.covevvnvemmne s 11
7. Treaty Of NICE... ... e e e e 81
Part 2
The state of affairs of the common security aneed policy under the Treaty of
1S oo o 81
1. The scope of the common security and defenageypol..................... 83
2. Objectives of the common security and defendeyo......................85
3. CSDP INSUMENTS ... ...t e e e e e e 86
3.1. Council decisions defining actions to be utadem by the Union...87
3.2. Council decisions defining positions to bestaky the Union....... 88
3.3. Procedure for the adoption of CSDP instruments................ 88
3.4. Implementation of CSDP instruments................cccev v vomnen. 90
5

www.manaraa.com



| 511 (0 (o] 3 P 91
4.1. The High Representative and the European Eadtéction
SBIVICE. ..ttt et e a0 92
4.2. The Permanent President of the European Clounci............. 94
4.3. The Court of JUSLICE.......cvviiiiiiii e 94

Part 3

European military crisis management missSions ilCre. ...............oovevveeennns 95
1. European military crisis management missionsmesgeneral remarks.....95
2. Operation Atalanta as a practical example............cocceeeeieiie e, 98

(@0} o Tod 010 o Y 10 ) |
Chapter 3: The level of integration achieved in theommon security and
defence policy: Are the member states constrained the conduct of their
national foreign policies by decisions adopted wiih the common security and
EfENCE POIICYP..... .o ettt a e e e e e e 102
11 oo [3ox 1o o I 102
1. Military crisis management missions and thagaleconstraints on the
member states’ domestic foreign policy choicese-imding nature of CSDP
1S3 (0 01T o] £ PP 103
1.1. The binding nature of Council decisions de&finiactions to be
undertaken by the Union...............ccooeiiiiiiiiccic .. 104
1.2. The binding nature of Council decisions deifgnpositions to be
taken by the Union..........ooooi e 105
2. Binding nature of primary EU law in the contexicrisis management
operations: the principle of systematic cooperatiod the principle of loyal

(00 T 01T 7= 11 0] o N £ 0 4

2.1. The principle of systematic cooperation ...............c.c...... 107
2.2. The principle of loyal cooperation ..............ccooeiviiiinaen. 109
(@0 o 113 o o PP I i |
Chapter 4: The international legal framework for the use of force............... 117
11 oo [3 o3 1o o I R 117
Part 1
The system of the United Nations — founding ideas............................... 119
6

www.manaraa.com



1. The UN as a vertical centralised system of law........................... 119
1.1. The UN as a system of collective security..........ccuee.......... 121
2. Legitimacy of UN Security Council resolutions...............cccoovevnnen. 122
Part 2
Chapter VIl of the UN Charter: the internationajdéframework for the multilateral
BT o) i (0] (o = P 125
1. The prohibition of the unilateral use of forceldheerga omnesharacter of

Article 2 (4) UN Charter — implications for the Edd an emerging international

1 2= 1 Y= 1o (0] 126
2. Exceptions to the prohibition of the use of &arc............................128
2.1. UN Charter related exceptions to the prolohito the use of
L0 (0= P 129
2.2. Exceptions to the prohibition of the unilaterse of force without a
UN Charter basis..........cocviiiii i n 2. 134
Part 3
Procedure for the adoption of UN Security Counanictions and the legal effects
LTS V2 0 £ T LT = 139
1. Two-step procedure for the adoption of militaanctions.................. 140
2. Legal effects of UN Security Council sanctions.........................141

2.1. Excursus: Legal effects produced by UN Seg@duncil economic
SANCHIONS ... ettt e e e e e e e e 141
2.2. The binding nature of military sanctions — sageneral remarks..142
2.2.1. A duty of assistance and cooperation anduityenot to
undermine the success of a military operation.................. 142
2.2.2. Military UN Security Council sanctions asettitlement to
USE fONCE . .. e 144
3. When do UN Security Council resolutions stopgeédinding? -Ultra vires

and illegal UN Security Council decisions.............ccccvvvieieiiennnennnnn. 145
Part 4
The Security Council and the use of force — lintotgs discretion under Chapter VIi
Of the UN Charter...... oo e 147
7

www.manaraa.com



1. Limits to the Security Council’s discretion ietdrmining a threat to the
peace, breach of the peace or act of aggressiticleAB9 UN Charter....... 149
2. Limits to the Security Council’s discretion tdogpt enforcement measures

under Article 42 UN Charter..........oovi i e e 150
2.1. Purposes and Principles of the UN Chatrter...................... 150
2.1.1. Human rights as one of the purposes of tde&Clarter....151
2.1.2. Humanitarian law.............ccoeeveiiici i i e e 153
2.1.3. GoOd faith......c.o v 154
2.2 International law and the normsj$ cogens..........cccceeeevvveeeeeennn. 155
2.2.1.JUS COQENS. ...nenite it iieaeeiieiieaaeeeaeeie e eneenee e 156
2.3. Proportionality.......cooe oo 157

Part 5
The practical significance of the discussion of thiee or not the UN Security

Council is limited in the exercise of its Chaptdf powers — TheKadi

(07 K] = PP 159
(@] [ 11 ] o o Nt £ o |
Chapter 5: The European Union and economic sancti@..............c.cc.ceuuee. 163
11 oo [3 o3 1o o I 163
Part 1
European economic sanctions — practice and legaldwork........................163
1. Autonomous and non-autonomous European ecorsangations.......... 165
1.1. Non-autonomoUS SANCHIONS.. ... ieii it e e e 166
1.2. Autonomous European economic sanctions.....................166

2. European framework for the adoption of econasaitctions — legal and
Policy CONSIAEratioNS.........cvvvieie e e e ie e eaeeaeeeee 2. LO7
2.1. European Economic sanctions — legal framework............168
2.2. EU policy framework for the effective use acbaomic
CS7= 1 [0 10 0 P 173
2.3. Constitutional limits for the imposition of@wmic sanctions....174

2.3.1. European human rights as constitutionaksiriar the

adoption and imposition of economic sanctions................175
2.3.1.1.Bosphorusand human rights......................... 175
8

www.manaraa.com



2.3.1.2 Kadi and European fundamental rights............. 179
Part 2
The development of a role for the European Uniothéadoption and imposition of

economic sanctions — an example of European irtiegran external

FRIATIONS . .. e e e e e e e e e e e ————— e 180
1. The Rhodesia dOCtiNe.......c.uiuiieie i e e e 182
2. Sanctions against the Soviet Union, Argentirg leag- the birth of a
European role in the context of economic sanctionS............c..c..v.... 183

Part 3

The nature of the EU’s competence to adopt econsamctions - an ongoing

JEDALE. .. e 185
1. EU competence for the adoption of economic sam&t..................... 186

2. What is left for the member states in the splétae adoption of economic
sanctions? — Legal constraints on the member stategyn policy choices and
Article 347 LTFEU ... e e, 189
2.1. The nature of Article 347 LTFEU................coceeveevn e, 189
2.2. The rightful use of Article 347 LTFEU to justnational economic
SANCHIONS ... ettt e e e e e e e s 191
2.2.1. Collective member state sanctions basedroclé\347

LTFEU following a consultation within the commorréign and

SECUNLY POHCY ... e e e e e 192
2.2.1.1. Change of faCtS..........coveiiiiiiiii s 193
2.2.1.2. EU institutionsdo not act.............cccovvviinienen. 193

2.2.2. Individual member state action based onclet347

(©0] o Tod 01 T0] o ! K )
Chapter 6: The EU’s relationship with UN Security Guncil resolutions

authorising the use Of fOrCe.........c.oirii i e e 18

10T [ [ o] I P 198

Part 1

The EU’s relationship with UN Security Council régemns viewed from the

perspective of international law.............cccoi i 199
9

www.manaraa.com



Part 2
The EU'’s legal relationship with UN Security Codn@solutions viewed from the

perspective Of EU [aW. ... ..o 204
1. Primary EU law references to international land ghe UN Charter....... 204
2. Case law on international 1aw.............coooe i 205
3. Case law on UN Security Council resolutions...........cccccevviieinnnn. 207

3.1. Bosphorus and the interpretation of Community regulations

implementing UN Security Council resolutions........................ 208
3.2.EbONY Maritime........ovveeiiiiiiiie e 209
1 T N - T | 211

Part 3

What can be learned from the relationship betwedrSdcurity Council resolutions
and the EU in respect of economic sanctions for uanerstanding of the
relationship between the EU and UN Security Courasblutions in respect of the
USE OF fOICR 2. s 213

1. The usefulness of a comparison between econamaanilitary sanctions —

the differences and similarities they share..............cceeee ool 213
1.1. Perspective of International Law.....................ccovevveeeeee 213
1.2. Perspective of European law.............cooovviviiiiiiiiiiine e, 215

1.2.1. Economic sanctions and Council decisionyighog for the

use of force in the context of an EU crisis manag@noperation —
constraining the EU member states in the conduthef domestic
foreign PoOlICIES. ... 217

1.2.2. European integration in external relations.............217

1.2.3. A comprehensive concept of crisis managemmedtpractical

2. The EU’'s legal relationship with economic UN &Gety Council

11T 0] 1111 0] 3 2% N
2.1. Thelnternational Fruit Companyase...................ceveee.....223
2.2. Thelnternational Fruit Companycase and UN Security Council
resolutions imposing economic sanctions.............................2258
10

www.manaraa.com



3. Thelnternational Fruit Companygase and UN Security Council resolutions
authorising the Use Of fOrCe.......co.viuiie i e 23
Part 4
Legal limits to the binding nature of UN Securitp@cil resolutions authorising the
B LT 0 (0 o = 240
1. Limits created by international law Yltra vires UN Security Council
(0 =T o3 1] 0] 0 P 224 | O

2. Legal limits created by EU law — European fundatal rights............. 241
CONCIUSION. .. e e e e e e ee e ean 00 242
Chapter 7: The implications of silence in the contd of the use of force........ 244
11 oo 13 ox 1o o I 244
Part 1
Silence as alegal CONCEPL........oviiiiii i e e 246
Part 2
The silence of the UN Security Council in the cant& the use of force.......... 248

1. Interpreting the silence of the UN Security Calim the context of the
UN’s system of collective security............ccccevvveviiiie i iniiniennn....248
1.1. The UN as a vertical, centralised systemwfdaforcement....... 249
1.2. The general law of international instituti@msl the delegation of the
USE OF OFCR ...t e 251
1.3. Legitimacy consideration................ccccoveiiiiiiiiiiie e ennn. ... 254
Part 3
Claims of implicitly authorised use of force in ptige.................................256
1. Revived authorisation to use force - OperatragilFreedom of
1.1. The invasion of Kuwait.............cooooiiiiiiiii el 257
1.2. Air strikes against Iraq to establish safegmsvand no-fly zones
between 1991 and 2003..........cooiiiiii i e e . 258
1.3. Violations of the cease-fire agreement...................ccu......259
1.4. Air strikes in response to Iraqg’s failure tdfif disarmament
ODNQAtIONS. ..o 260
1.5. War against Irag in 2003.........ciiiiiiiiii e e e e 261

11

www.manaraa.com



2. Ex postauthorisation through acceptance......................cceeevvenenl ... 263

2.1. ECOWAS and Liberia.........cccoiiiiiiiiiiii i e 263
2.2. NATO and KOSOVO......cuuiuiiie i e 264
3. Rejection of condemning the use of force..............ccvvveeee v, 266
3. L. USA AN CUDA. ... 266
3.2. NATO and KOSOVO......cuviiiiiie e e e e e 267

4. Explicit disapproval as impliegk postauthorisation - The symbolic

condemnation by the Security Council in conjunctiath the absence of

sanctions — the case of Israel and the Osiraq aum@ctor .................. 267
Part 4
How does the silence of the UN Security Counciéetfinon-members of the United
Nations such as the European UNION?........ceeeieeeeiiriiiiiiiineeeeeeeeeeseeeeeeannens 268
Part 5
Silence within the EU’s common security and defepmalecy......................... 270
1. The structure of the common security and def@otiey.................... 271

2. The principles underpinning the common secuaity defence policy — the
principle of systematic cooperation and the pritecgd loyal cooperation....272
3. The development of @atquis Securitaire..............ovvevveiiiiiineennnn. 274
3.1. The implications of the development of #uguis securitaire...275
3.2. Sources behind the development odequis securitaire.......... 276
3.2.1. The European Security Strategy of 2003 zenahmark for
future military crisis management action.........................277

3.2.2. The development of acquis securitaireand its foundations

inthe EU legal order..........ccovvviii i 279
3.2.3. The development of acquis securitaireand the principle of
good faith.......cooi i 280
3.2.4. The duty of loyal cooperation..............cccooviveineenn.n. 280
CONCIUSION. ... e e e e e 281

Chapter 8: Conclusion - The European Union as an eenging international
0111 = T VA= o (0 283
BibDliOgrapny ... ... 295

12

www.manaraa.com



Acknowledgments

Researching and writing this thesis would not hagen possible without the help
and support of many people. | would like to thanksuapervisors Jo Shaw and Chad
Damro for their guidance, expertise and constappsu. It has been a privilege to
undertake this research on the European Union utidér supervision and | am

going to miss our regular meetings. | would alke lio thank James Harrison for his

comments on some of the question on internati@valcovered here.

| am also grateful for the help and advice of merfds from the PhD office, in
particular Rebecca Alderdice, Kasey L. McCall-SmitMariola Seeruthun-
Kowalczyk, Tree Morrison, Sandra Keegan, Wei Ouyang Ashley Varghese.

Last, but by no means least, are my father Brurtar&ft and my sister Stefanie
Schmidt, whose constant love and support have beerduable throughout. This

thesis is dedicated to the memory of my mother Aese Schmidt.

13

www.manaraa.com



Abbreviations

AG Advocate General

AU African Union

CFlI Court of First Instance

CESP Common Foreign and Security Policy

CSDP Common Security and Defence Policy

DTSEC Draft Treaty embodying the Statute of the European
Community

EC European Community

ECHR European Convention on Human Rights and

Fundamental Freedoms

ECJ European Court of Justice

ECOWAS Economic Community of West African States

ECrtHR European Court on Human Rights

ECSC European Coal and Steal Community

EDC European Defence Community

EEAS European External Action Service

EEC European Economic Community

ECJ European Court of Justice

EPC European Political Cooperation

ESDI European Defense Identity

ESDP European Security and Defense Policy

ESS European Security Strategy

EU European Union

EUMC Military Committee of the European Union

EUMS Military Staff of the European Union

FRY Federal Republic of Yugoslavia

GAERC General Affairs and External Relations Colnci

ICJ International Court of Justice

ICCPR International Covenant on Civil or Politi€aghts

ICESCR International Covenant on Economic, Socidl a
14

www.manaraa.com



Cultural Rights

LTEU Consolidated version of the Treaty on European
Union as it results from the amendments introduced
by the Treaty of Lisbon

LTFEU Consolidated version of the Treaty on the
Functioning of the European Union as it resultsnfro
the amendments introduced by the Treaty of Lisbon

NATO North Atlantic Treaty Organisation

OSCE Organisation for Security and Cooperationurope

PSC Political and Security Committee

QMV Qualified Majority Voting

SEA Single European Act

SOFA Status of Force Agreement

SOMA Status of Mission Agreement

TEC Treaty establishing the European Community

TEU Treaty on European Union

TFG Transitional Federal Government of Somalia

UDHR Universal Declaration of Human Rights

UN United Nations

UNCLOS United Nations Convention on the Law of 8eas

UNSCOM UN Special Commission for Iraq for Monitagithe
Destruction and Surrender of Mass Destruction
Weapons

WEU Western European Union

VCLT 1969 Vienna Convention on the Law of Treaties

15

www.manaraa.com



Chapter 1: Introduction

‘We need to develop a strategic culture that fostarearly, rapid, and when
necessary, robust intervention®

The European Union is keen on establishing itseléam international security actor
whose influence mirrors its economic power. Driviemward by theEuropean
Security Strategyf 2003, which represents the first strategic Europeancepn
addressing foreign policy as a whole, the Europdion has engaged in a variety of
military crisis management missions in many partsth@ world as part of its
comprehensive concept of crisis management. Infighg against piracy off the
Somali coast, the European Union is contributindgitany Operation Atalanta to
implement UN Security Council Resolutions 1814 @00L816 (2008) and 1851
(2008). To protect merchant vessels as well asles$ the World Food Programme

that are delivering food aid to displaced personSamalia, Operation Atalanta shall

take the necessary measures, including the usercd,fto deter, prevent
and intervene in order to bring to an end actsirgicy and armed robbery
which may be committed in the areas where it isgmé

Operation Atalanta is not being conducted in a posflict situation but in a hostile
environment. The participating military personneé a&oming face to face with
heavily armed pirates. Atalanta, an EU-led milit@rysis management operation,
highlights some of the questions that will be rdigethis study about the European
Union as an emerging international military actod dts legal relationship with UN
Security Council resolutions.

! European Council A Secure Europe in a Better World: European Seg@itategyBrussels, 12
December 2003 kitp://www.consilium.europa.eu/uedocs/cmsUpload67Badf> 11[hereinafter
European Security Strate[yyAll electronic sources were last accessed 007/2012.

2 European Security Strategy 1).

% Council Joint Action 2008/851/CFSP on a Europeaiob military operation to contribute to the
deterrence, prevention and repression of actsratpiand armed robbery off the Somali coast [2008]
0OJ L 301/33 Article 2.

16
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Crisis management missions under the auspicesecEWis common security and
defence policy may be used in general for peacpHge conflict prevention and
strengthening of international security outside téritory of the European Unidh.
The fulfilment of these tasks can entail a variefymissions, including the non-
exhaustive list of the so called Petersberg PlsisstaThis list has been amended by
the Treaty of Lisbon and now refers to joint disament operations, humanitarian
and rescue tasks, military advice and assistarsss,taonflict prevention and peace-
keeping tasks, tasks of combat forces in crisisagament, including peace-making

and post-conflict stabilisatioh.

All military crisis management missichandertaken so far have had the consent of
host states and have often been accompanied by aé¢hri§ Council resolutions

authorising the use of forddn a strict sense, however, a UN mandate is reptired

* Article 42 LTEU.

® Article 43 LTEU.

® The European Union has also been engaged in araigge of civilian crisis management missions.
In practice these include police missions, ruléawef missions, border assistance missions, missions
support of security sector reform and monitoringsions.

" Operation Concordia has been carried out at tineest of the FYROM government; and Operation
AMIS has been carried out at the request of thecafr Union, see Council Joint Action
2003/92/CFSP on the European Union military operith the Former Yugoslav Republic of
Macedonia [2003] OJ L 34/26 Article 1 and Counoind Action 2005/557/CFSP on the European
Union civilian — military supporting action to tidrican Union mission in the Darfur region of
Sudan [2005] OJ L 188/46 preamble para 12. Oper&ldFOR Tchad/RCA has been welcomed by
the authorities of Chad and the Central African idig, see Council Joint Action 2007/677/CFSP on
the European Union military operation in the Repubf Chad and in the Central African Republic
[2007] OJ L 279/21 preamble para 8. Operation EUREIRCongo has been welcomed by the
authorities of the Democratic Republic of the Corgge Council Joint Action 2006/319/CFSP on the
European Union military operation in support of theited Nations Organisation Mission in the
Democratic Republic of the Congo (MONUC) during &iection process [2006] OJ L 116/98
preamble para 8. The Somali Transitional Federale@ument expressed its appreciation for the EU’s
support in the context of Operation EUTM Somalege €ouncil Decision 2011/843/CFSP amending
and extending Decision 2010/96/CFSP on a EuropedéonUmilitary mission to contribute to the
training of Somali security forces (EUTM Somaligap1] OJ L 198/37 preamble para 6 and Council
Decision 2010/197/CFSP on the launch of a Europidon military mission to contribute to the
training of Somali security forces [2010] OJ L 83/&s predecessor, Operation EU NAVCO, was
conducted in cooperation with the Transitional Febl&overnment of Somalia, see Council Joint
Action 200/749/CFSP on the European Union milieegrdination action in support of UN Security
Council resolutions 1816 (2008) [2008] OJ L 25288amble para 1. In the context of Operation
Atalanta the EU is cooperating with the Transitidfederal Government in the fight against piracy,
see Council Joint Action 2008/851/CFSP on a Eunopeititary operation to contribute to the
deterrence, prevention and repression of actsratpiand armed robbery off the Somali coast [2008]
OJ L 301/33 preamble para 6. Operation EUFOR Althéamplementing the General Framework
Agreement for Peace in Bosnia and HerzegovinaCsemcil Joint Action 2004/570/CFSP on the
European Union military operation in Bosnia and zégovina [2004] OJ L 252/10 Article 1.
Operation ARTEMIS was carried out in order to inmpént UN Security Council Resolution 1484
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once an invitation to act by the host state exigise European Union has
predominantly undertaken peace-keeping or humaanitamissions during which the
use of force has been used primarily to protectcikidian population of the host

state or in self-defence.

However, the European Union has gone through aopnaf development as a
military actor already which can be illustrated g counter-piracy operation
Atalanta in the Gulf of Aden and Somali Basin. Thandate of operation Atalanta
includes the protection of vessels chartered byWoed Food Programme as well as
the protection of merchant vesselétalanta is not only therefore the European
Union’s first naval operation but it is also cadieut to protect the interest of EU
member states and not merely the interest andsrighthird state$’ The European
Security StrategfESS) indicates that the EU could even go furihefuture by
undertaking robust military interventions which a&aaried out without the consent
of the host state, turning it into a targeThus the European Union could leave the
path of ‘merely’ conducting peace-keeping and hutagan missions and could

engage in robust peace-enforcement.

(2003) that authorised a multinational force in Byisee Council Joint Action 2003/423/CFSP on the
European Union military operation in the Democr&#&public of Congo [2003] OJ L 143/50 Article

1. The deployment of a multinational force had besuested by the Secretary-General and the
President of the Democratic Republic of the Congb the Ituri parties had supported this request, se
UN Security Council Resolution 1484 (2003).

Apart from Operation Concordia, Operation AMIS @geration EUTM Somalia, all military crisis
management operations have been accompanied byeCMdpUN Security Council resolutions
authorising the use of force. Some UN Security @duResolutions recognised EU-led military crisis
management operations. Operation EUFOR RD Congbédms authorised by UN Security Council
Resolution 1671 (2006) and UN Security Council Resmn 1778 (2007) authorised the EU to

deploy an operation in Chad. UN Security Councidtetion 1851 (2008) welcomed the launch of
EU Operation Atalanta.

8 See, for example, Operation ARTEMIS, Council Jéiation 2003/423/CFSP on the European
Union military operation in the Democratic RepuldfcCongo [2003] OJ L 143/50; Operation
EUFOR Tchad/RCA, Council Joint Action 2007/677/CH8Pthe European Union military operation
in the Republic of Chad and in the Central Afri¢depublic [2007] OJ L 279/21.

® Council Joint Action 2008/851/CFSP (n 3) Article 1

193 Larik points out that operation Atalanta woulsbaserve as an example for the external protection
of EU citizens, although the mandate lacks a sjpe@ference. See J Larik, ‘Operation Atalanta and
the Protection of EU Citizeng€ivis Europaeus#Jnheeded?’ (2011) 3 Perspectives on Federalism 40-
66.

1t has also been suggested by P Gordon that taltscope of the common foreign and security
policy would cover military interventions. P GorddBurope’s Uncommon Foreign Policy’ (Winter
1997/1998) 22 (3) International Security 82.
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The EU has the legal capacity and the political teilengage in peace-enforcement
operations. The provisions on the common secunity @efence policy under which
the EU’s crisis management missions are launchddcanducted in general refer to
peace-making missiort§.Within the system of the United Nations, peace-imgk
traditionally refers only to peaceful means of Isegtdisputes under Chapter VI of
the UN Charter whereas peace-enforcement is cougyedhapter VII of the UN
Charter'® Within the context of the European Union, howeysrace-making has to
be understood to include peace-enforcement meaasraell** Peace-enforcement
operations use military personnel to enforce at&mid® In the absence of a
European army, the European Union depends on itabee states to make their
troops available for European crisis managemengions.

The political will of the European Union to engagehe use of force as a last resort
is expressed in thEuropean Security Stratedy The ESS is a political document
without legally binding force. In the aftermathtbe Irag war in 2003, during which
the European Union could not speak with one voibe, ESS was supposed to
provide the EU with a strategic concéptThis strategic concept was needed to
enable the EU to develop its own role as an inteynal crisis management actor. In
general, ‘[a] security strategy is a policy-makitagpl which, on the basis of given
values and interests, outlines long-term overalectives to be achieved and the
basic categories to be applied to that éfidt.provides a ‘reference framework for

day-to-day policy-making'?

2 Article 43 LTEU.

3 UN Secretary General Boutros Boutros-Ghali,Agenda for Peace, Preventive diplomacy,
peacemaking and peace-keepithg June 1992, A/47/277 - S/24111, para 20 [HafeinAgenda For
Peacé.

S Blockmans, ‘An Introduction to the Role of #&8 in Crisis Management’ in S Blockmans (ed),
The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press, The
Hague 2008) 9.

!5 Blockmans (n 14) 9.

'8 European Security Stratedy 1).

73 Biscop, ‘The European Security Strategy: Impleting a Distinctive Approach to Security’
(March 2004) ‘Sécurité & Sratégie’, Paper No. 82 Royal Defence College (IRSD-KHID),
Brussels fttp://www.politologischinstituut.be/PE2004/docunte#fiBiscop.pdf 6-8.

18 5 Biscop and R Coolseat, ‘The World is the StageGlobal Security Strategy for the European
Union’ (December 2003) Notre Europe Policy Papess &
<http://www.egmontinstitute.be/papers/notre-eur Bqaper8.pdf 1.

19 Biscop and Coolseat (n 18) 1.
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The European Security Strateggdicates a unique European approach to security
which is characterised by a comprehensive concéptrisis management that
approaches different dimensions of security inrdegrated way and in a multilateral
setting. It aspires to prevent conflicts and aimbe reactive only if necess&?The
European Security Strateggsponds to a changed global security environraedt
identifies global challenges and key threats. Tdresk these, the ESS develops
strategic objectives and promotes an internatiooaler based on effective
multilateralism. In the absence of an internatipnabhgreed definition of
multilateralism?* the practice and statements of the EU revealtindiive approach
with the United Nations at the cenffe.

The EU’s approach to international security is afgtuenced by its internal values,
particularly regarding human rights, the rule aofJand democracy? These values
are supposed to be reflected in the EU’s internatiaction and are important if the
EU is to establish itself as a legitimate secuaityor. By putting its internal values
and principles into concrete forms, the EU will dwally shape its profile and
portfolio in the international community and wilbmtribute to the international

system. In addition, the EU will create its ownitegacy as an international actor.

The value the EU can add to the international systéll be influenced by the role
the EU creates for itself. In its call for effeaimultilateralism, the EU highlights its
commitment to international law and the valueshef YN Charter. It recognises the
primary responsibility of the United Nations foretimaintenance and restoration of

20 Biscop and Coolsaet (n 18) 27, 29.

21 J Peterson and others, ‘The Consequences of Euvhpiateralism and the New Security
Agenda’ (2008) Mitchell Working Paper Series 3/2008iversity of Edinburgh Europa Institute
<http://www.law.ed.ac.uk/file_download/series/41 dhesequencesofeuropemultilateralismandthene
wsecurityagenda.pdf2.

22K Graham, ‘Towards Effective Multilateralism: TE&) and the UN: Partners in Crisis
ManagemenEU and Global Governano@November 2004) EPC (European Policy Centre) Wuayki
Paper No. 13 kttp://www.isn.ethz.ch/isn/Digital-Library/PubliGgahs/Detail/?id=10822&Ing=en7;

J Krause, ‘Multilateralism: Behind European Vie2004) 27 Washington Quarterly 48.

23 A De Vasconcelos (ed), ‘The European Securityt&gya2003-2008: Building on Common
Interests’ (February 2009) ISS Report No. 5, EUitue for Security Studies
<http://www.iss.europa.eu/uploads/media/lISS _Repérpdf> 33; Biscop and Coolsaet refer to ‘rule-
based multilateralism’in Biscop and Coolsaet (n3@®)
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international peace and secufifyln practice, the European Union is capable of

providing the United Nations with much needed rap@ction mechanisms.

Nevertheless, the legal relationship between thefaan Union and UN Security
Council resolutions on the use of force is uncléalike all its member states that
make their military personnel available for EU-letisis management missions, the
European Union is not a member of the United Natidwithin the system of
collective security of the United Nations that ssbd on the general prohibition of
the use of force, the UN Security Council has thpetence to authorise the use of
force under Chapter VIl of the UN Charter througiitary sanction resolutions. So
far, the European Union has only conducted miligpgrations with the consent of
the host state. However, if it would consider inipgsamilitary sanctions against the
will of the target, the question that needs to Bdressed is whether the European
Union needs first to obtain a UN Security Councdndate to engage in the use of
force lawfully. In addition, the issue needs torbesed about whether, and if so to
what extent, the European Union is bound by exgstisN Security Council
resolutions regarding the use of force. Is the geiam Union legally bound by a UN
Security Council resolution if it decides to acceptJN mandate? How do UN
Security Council resolutions affect the EU evethd@ EU decides not to actively take

part in a conflict?

1. Research framework

The purpose of this thesis is to examine the Ewopes well as the international
legal framework for the use of military force in H&d crisis management missions.
The use of force comes in many different varietMditary force can be used to

maintain international peace and security or tooe& its restoration. The first
category of peace-maintenance does not include escige purpose or intent

although military personnel is employed and migh¢rgually become involved in

fighting activities?® The prominent features of peace-maintenance dpesanclude

4 :Strengthening the United Nations, equipping ifutil its responsibilities and to act effectivelig
a European priorityeuropean Security Stratedy 1) 9.

> D W Bowett,United Nations Forces: A Legal Study of United biasi PracticgStevens & Sons,
The David Davies Memorial Institute, London 1968y 2268.
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some sort of consent by the host state, the obsesvaf impartiality and the limited
use of force for either the purpose of defencesoa #ool of protection with regards
to an immediate thred?.Peace-keeping, humanitarian relief and assisttastes as

well as preventive diplomacy represent examplesaf-coercive use of military

force?’

Peace-enforcement on the other hand enjoys a stroagive element and lacks
consent and impartiality. Peace-enforcement omeratiare carried out against a
particular target and ‘involve the use of armedéoin a coercive capacity at varying

levels of intensity?®

The thesis will focus on the use of military formg the European Union in general
but will emphasise peace-enforcement operations. t&fm peace-enforcement will
be used interchangeably with military interventi@amsl military sanctions. Although
the term sanction is sometimes used in the scloldebate solely to refer to
economic coercive measures that fall within the iawibArticle 41 UN Charter and
in contrast to military interventions, the presstuitdy will use the phrases economic
and military sanctions to underline their sharedrcive elements and their nature as
enforcement measuré$in addition, the term sanction has been chosemdrline
the comparative method used in chapter six, whigues that the analysis of the
EU’s relationship with UN Security Council resoluts with regards to economic
sanctions can be transferred to the relationshigvden the EU and the latter with

regards to military sanctions, due to the similesithey share.

2. Research questions
The use of force by the European Union generatasngber of questions about the
EU’s relationship with its member states on the baed and for its place within the

T D Gill, ‘Legal and Some Political Limitations ahe Power of the UN Security Council to
Exercise its Enforcement Powers Under Chapter YTk Charter’'(1995) 26 Netherlands Yearbook
of International Law 52.

27 Gill (n 26) 52.

2 Gill (n 26) 52.

% The term military sanction has also been used byetsen, ‘Collective Security and Collective
Self-Defense under the Charter of the United Na&ti¢h948) The American Journal Of International
Law 787 and M Noortmann, MatBnforcing International Law: From Self-help to Setintained
RegimegAshgate Publishing Limited, Aldershot 2005) 33.
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international legal order and in particular fornggationship with the United Nations
on the other. The European Union does not haverapgan army and therefore
depends on capable and willing member states toentla&ir military personnel
available to it. Member states are not legally gdudi to contribute troops to an EU-
led operation but they are under other obligatiohsupport and assistance. One of
the research questions is to analyse thereforehwhaind if so to what extent EU
member states are constrained in the conduct of tiaional foreign policies
through military European crisis management opemati Security and defence
matters are at the very heart of state soveregmiymember states have always been
cautious of giving away their competences in thoicy field which is one of the
reasons why a role for the European Union in sgcumatters is a rather new
development that gained in speed during the 1a8©4.9

The second research question concerns the EUtsoredhip with the United Nations
in the context of the use of military sanctions.f@@fticular interest is the EU’s legal
relationship with UN Security Council resolutioris.the international legal system,
the United Nations has been granted the monopalgédorce if keeping the right to
individual or collective self-defence or the highlgisputed concept of the
responsibility to protect aside for a moment. Hi¢ is an emerging international
military actor that is willing to undertake robusilitary interventions in the future.
Therefore the need arises to examine the EU’sioakttip with the United Nations
and in particular with UN Security Council resotuts. The aim of this thesis is to
find out whether and if so to what extent the Eeap Union is bound by UN
Security Council resolutions with regards to the a$ force despite not being a
member of the United Nations unlike all its membttes. The European Union
makes strong references to the values and prirscipighe UN Charter that have
inspired its own creation in its treati®sand reinforces its call for effective
multilateralism in its political documents Nonetheless, the European Union avoids
a clear statement as to whether it regards iteelfet bound by the UN Charter and

UN Security Council resolutions. The European mandiates also appear to be

%0 Article 21(2)(b),(c) LTEU.
%1 See for example theuropean Security Stratedy 1)
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divided about whether the EU has the right to dgptulitary personnel without

obtaining formal UN Security Council mandatés.

3. Research methods

To assess the above outlined research questi@amdm emphasis of the thesis will
be put on the perspective of European law itsalf @m the question of how the EU
views itself as an international security providethin the international community

from an inside-out perspective. By addressing éh&tionship between the European
Union and UN Security Council resolutions in partar, the general relationship
between the European legal order and the intemmaltiegal order will be addressed,
as will be the question whether the EU perceivesown legal order to be in a
hierarchical relationship with international law w@rhether it views itself as a

completely autonomous legal system.

Therefore, the examination of the question of wiethe European Union is bound
by UN Security Council resolutions will use a pradonantly doctrinal approach and
will focus on the EU legal order. The European t®have no jurisdiction within the
common security and defence policy. Therefore rexquients are available for the
EU’s relationship with UN Security Council resoluts regarding the use of force.
The European Court of Justice has neverthelessdawwsome guidelines on the
relationship between the European Union and ecanddil Security Council

decisions although most aspects are far from heisgived

Based on the assumption that the European Unibouad by UN Security Council

resolutions with regards to economic sanctionsightlof the International Fruit

32T Hadden (ed)A Responsibility to Assist: EU Policy and PracticeCrisis-management
Operations under European Security and Defenceciolh COST RepofHart Publishing, Oxford
2009) 68; W Wagner, ‘The Democratic Legitimacy afr@pean Security and Defence Policy’ (2005)
Occasional Paper 57, The European Union Institut&écurity Studies
<http://www.iss.europa.eu/uploads/media/occ57=pdf 28.

% See for example Case C-84B6sphorus Hava Yollari Turizm ve Ticaret AS v Marigor
Transport, Energy and Communications and othesahrd[1996] ECR 1-3953 [hereinafter
Bosphoruf Case C-177/9&bony Maritime SA and Loten Navigation Co. Ltdref€tto della
Provincia di Brindisi and others, Italjt997] ECR 1-1111 [hereinaftétbony Maritim¢; Case C-
124/95The Queen, ex parte Centro-Com Srl v HM TreasudyBank of Englanf1997] ECR I-
81[hereinaftelCentro-Conf; Joined Cases C-402/05 P and C-415/0&Bsin Abdullah Kadi and Al
Barakaat International Foundation v Council and Quission[2008] ECR 1-6351.
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Companycase of the European Court of Justitea comparative method will be
used to find out whether this relationship can bkpful for the understanding of the
relationship between the EU and UN Security Courssblutions with regards to the

use of force.

To allow for a comparison between economic andtanjlisanctions, the thesis will
outline the similarities and differences betweethhbtypes of instruments from an
international as well as from a European legalgetve. In addition, the EU’s own
comprehensive approach to crisis management wiliseel to support a comparative
method between both types of foreign policy insteats. After arguing in favour of

a comparative method, the criteria establishedhieyEuropean Court of Justice in
the International Fruit Companyase for the functional substitution of the member
states will be tested against UN Security Couneslofutions regarding the use of

force.

4. Chapter overview

The examination of the legal framework for the o$emilitary force in EU crisis
management operations will apply different legalspectives. As an international
organisation that created its own legal order ftlewing two chapters of the thesis
will analyse the conditions set up by European izelf that have to be met if the
EU aims to engage in the use of military enforcemmaasures. Chapter four and
chapter six that builds on the findings of the jpvas chapters, will examine whether
the European Union has to respect additional cmmdit originating from
international law when it launches and conductsitany crisis management

operations.

But before, chapter two will set out the Europeagal framework under the
common security and defence policy for the useoodd by the European Union in
military crisis management mission. The chaptel start with a historic overview

of the development of a European role in foreigrgusity and defence matters in

% Joined Cases 21 to 24-Wfernational Fruit Company NV and others v Prodkiap voor
Groenten en Fruit, Netherland$972] ECR 1219[hereinafténternational Fruit Compangase].
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order to visualise the resistance of EU membeestit lose some of their sovereign
powers in this highly sensitive political spheréeTinal part of chapter two will set
out the status quo of the common security and defg@olicy under the Treaty of
Lisbon and will describe how a European crisis ngan@ent operation of a military

nature is launched and conducted in practice.

Following this historic and descriptive approachapter three will examine the
already achieved level of European integratiorhen ¢ommon security and defence
policy by analysing the binding nature of primanyd secondary law of the EU’s
common foreign and security policy in order to diger whether the member states
are already legally constrained in the conduct redirt national foreign policies
through Council decisions adopted within the framdwof the EU’'s common
security and defence policy. The assessment detaly binding nature of Council
decisions adopted within the common security arfdride policy is needed to help
prepare the comparative method used in chapter six.

The analysis of the European legal framework fer uke of force will be followed
by the examination of public international law atsdrequirements for the lawful use
of military sanctions. The conditions set up by tlearter of the United Nations
under Chapter VIl for the use of force are predanily aimed at states. Therefore
it will be crucial to find out whether the findingeat UN member states need to
obtain an explicit and a priori mandate by the Wiwsity Council if they plan to
impose military sanctions, and that once the UNu8gc Council has adopted a
military sanction resolution UN member states avena by its decisions, can be
transferred to the European Union. In other wordsiill be assessed whether the
European Union needs to comply with additional leggquirements originating from
general international law and the UN Charter irtipalar if it wants to resort to the
use of military force. For this purpose, chapteurfavill examine the general
international legal framework for the use of fotbat has been developed primarily

with regards to states and regional arrangementsirid>° Particular emphasis will

% The European Union is not a regional arrangeméhimthe meaning of chapter VIl of the UN
Charter. See for example, J Cloos, ‘EU-UN Coopensith Crisis Management — Putting Effective

26

www.manaraa.com



be put on Chapter VII of the UN Charter, the legtiects produced by military
sanctions and the question of when UN Security Cibwesolutions stop being

binding on UN member states.

Chapter six will examine whether these findings bartransferred to the European
Union as an emerging international military actior.order to analyse whether the
European Union is bound by UN Security Council hasons, chapter six will use a
unique comparative method. The comparison is unigtiee sense that the effects of
economic sanctions and the effects of military §ans within the international legal
order as well as within the European legal ordérve assessed and compared with
each other. It will be argued that both types ofasuges create rights as well as
obligations for UN member states from the perspeadf international law. Turning
to the European Union as an emerging internati@eabr that is adopting and
implementing economic sanctions and that is adgp@iauncil decisions with which
military crisis management missions are being laedcand conducted, it will be
held that both types of instruments are bindingrenEuropean member states. Both
types of instruments constrain them in the condficheir national foreign policies.
Based on the finding that the European Union isnidoby UN Security Council
resolutions with regards to economic sanctions ra@ueg to the criteria established
by the ECJ in thénternational Fruit CompanyCase, it will be argued that there are
sufficient similarities between economic and miltganctions within the European
legal order to test whether these criteria are afgdgicable to the EU’s relationship
with UN Security Council resolutions regarding tise of force.

In order to prepare the comparative method usetiapter six, chapter five will take
a closer look at economic sanctions within the |paem legal order. The EU, which
uses the term restrictive measures when it refersanctions, recognizes several
types of measures. They include diplomatic sanstidike the expulsion of
diplomats, severing of diplomatic ties or the susgpen of official visits; the
suspension of cooperation with a third country;dmtis of sports or cultural events;
trade sanctions like general or specific trade tsamg and arms embargoes; financial

Multilateralsim into Practice’ in J Wouters, F Hofister and T Ruys (edg)he United Nations and
the European Union: An Ever Stronger PartnersfiipV.C. Asser Press, The Hague 2006) 265.
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sanctions like the freezing of funds or economisotgces, the prohibition of
financial transactions or restrictions on expoddis or investment; flight bans and
restrictions on admissiofi.

Within the European context, only economic andrfoial sanctions are going to be
assessed that are adopted by decisions made firmthework of the common foreign
and security policy and a related legislative measwased on the Treaty on the
Functioning of the European Union. National implemtmey measures eg arms
embargoes and other national measures in respon€euncil decisions adopted
within the common foreign and security policy aret mncluded. Although the
European legal order distinguishes the terms ecanand financial sanctions, they
will both be referred to as economic sanctions braad sense. Since the entry into
force of the Lisbon Treaty, both instruments firleit legal basis in the same
provision in the Treaty on the Functioning of thewr&ean Uniori! The
international legal order does not recognise sudistanction either in the sense that

both types of measures are covered by Article 41Gbirter.

The first part of chapter five will outline the Eyrean framework for the adoption of
economic sanctions, including the changes introdlilgethe Treaty of Lisbon. This
will be followed by a detailed historical overvieat the development of a European
competence for economic sanctions that combine tmaelasures with foreign policy
considerations. Comparable to matters of secunty defence, economic sanctions
are therefore close to the member states’ guandleers of state power that they are
reluctant to lose to the European Union. Neverdslehe process of European
integration in the foreign policy arena of econommanctions can be regarded as
almost settled today and the European member steddargely constrained in their
domestic foreign policies in this regard.

% See European CommissidRestrictive Measure@008)
<http://eeas.europa.eu/cfsp/sanctions/docs/indepd &> and

J Kreutz, ‘Hard Measures by a Soft Power? Sangtiwlicy of the European Union 1981 - 2004
(2005) Bonn International Center for ConversionGB) paper 45
<http://www.bicc.de/uploads/pdf/publications/pappewer45/paperd5.gelf5, 6.

%7 Article 215 LTFEU.
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The core of chapter six focuses on the analysih@fEU’s legal relationship with
UN Security Council resolutions regarding the uséace. Building on the findings
of the previous chapters, chapter six will examwether the EU’s legal
relationship with economic UN Security Council regimns can be helpful for the
understanding of the EU’s relationship with UN Ségu Council resolutions

regarding military sanctions by using the above tmveed comparative method.

So far, chapter two to chapter six have examined Eb and the use of force
whenever there has been a positive decision tatresenilitary measures and how
these decisions affect the European member statdsemne hand and the European
Union itself on the other hand. Chapter seven tesk the findings of the previous
chapters and will examine the legal implicationgadlence in the context of the use
of force, on the background of the war against Inac2003 during which the
European member states have been deeply dividezly prevented the European
Union from speaking with one voice and thus fromereising its political weight in
the world. The EU remained silent in accordancd whe absence of a UN Security
Council resolution authorising the war against Ir&pme EU member states,

including the UK, actively contributed to the naliy operatiort®

In the context of silence and the use of force, pnablems will be addressed. From
an international law point of view, it will be quesed whether the silence of the
UN Security Council can be interpreted as an aighton for the European Union
to use military sanctions. Turning to the Europdegal order itself, it will be
examined how a silence within the common securitg defence policy could
influence the member states. Thus, it will be goesd whether the European
member states could be constrained in the condubeo domestic foreign policies
through the Union’s common security and defencecpokeven when no Council
decisions in the framework of the common securiy defence policy have yet been

adopted.

% D McGoldrick, From ‘9-11 to the Iraq War 2003: International Laiw an Age of ComplexitiHart
Publishing, Oxford 2004) 11, 12.
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Thus chapter seven will adopt a more speculatiyerageh and will discuss the
gradual development of atquis securitairghrough a bottom-up approach. It will
be argued that the more experience the EuropeaonUgains as an international
crisis management actor, the more patterns of hedmawill develop which will
make it more difficult for European member statesatt unilaterally when faced
with a specific crisis situation. Patterns will éé&p that show that the European
Union addresses specific types of crisis or speghases of a crisis in particular
ways. In doing so, the European Union will startteate legitimate expectations to
act in certain ways when faced with particularaiions. Transferring this reasoning
to the member states, they will find it more difficin the future to justify unilateral
domestic measures that do not correspond to thestiges. In extreme cases, this
could indicate that EU member states would haveet@in from acting externally

even when the European Union has not decided omanon position yet.

5. Main research contribution

The main research contribution of this thesis i®fol. The legal relationship
between the European Union and UN Security Coumrsiblutions in the context of
the use of force has not been examined, to my keayd, as such. This is probably
due to the rather new development of the Europeaaarias an international military
actor. EU-led military crisis management operati@mesducted in rather hostile
environments, such as Operation Atalanta, create evore awareness for the need
to examine the EU’s relation with UN Security Colin@esolutions. It will be
particularly questioned whether the EU needs taioba UN Security Council
mandate before it can lawfully engage in the ustoafe and whether and to what
extent the EU is bound by UN Security Council rafohs authorising the use of
force. In the context of economic sanctions, thésk®lationship with UN Security
Council resolutions has so far been controversidifgussed® Based on an analogy

%9 Supporting the view that the EU could be boun@tynomic Security Council resolutions: P
EeckhoutExternal Relations of the European Union: Legal &whstitutional Foundation€xford
University Press, Oxford 2004) 438, 439. Rejecthig view is S Bohr, ‘Sanctions by the United
Nations Security Council and the European Commu(i§93) 4 European Journal of International
Law 265; also rather negative is C Eckes, ‘JutiR&view of European Anti-Terrorism Measures —
The YusufandKadi Judgments of the Court of First Instance’ (2008Eisopean Law Journal, 85
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with the International Fruit Companyasé’ it has been held that the EU, although
not a member of the United Nations, is bound byneaac UN Security Council
decisions'* Supporting this view, the thesis uses a comparatiethod to find out
what can be learned from the relationship betwden EU and economic UN
Security Council sanctions for the understandinghef EU’s relationship with UN
Security Council resolutions in the context of tge of force. The comparative
method is novel since it is based on the claim &tanhomic and military sanctions
can be compared according to the effects they pedithin the international legal
order as well as within the European legal order. dddition, the EU'’s
comprehensive concept of crisis management is tesedpport the usefulness of a
comparison between both types of instruments.

The second major contribution of this research gmtojs the examination of the
meaning of silence in the context of the use afdoBased on the assumption that a
silence needs to be qualified so as to have aggdéegal meaning, existing literature
on the UN'’s system of vertical centralised law ecéoent® will be used to interpret
the meaning of silence in the context of the Uniiations and whether it can be
interpreted as an authorisation to use force. éncthntext of the European Union, it
will be assessed whether a possible developmeranaicquis securitairecould
qualify the meaning of silence in the common segwnd defence policy to have a
precise legal meaning. The terminology of arquis securitairehas been used
beforé® but the thesis will try to define the sources fisr development and its
possible implications for the EU and for its Eurapenember states.

“0 Joined Cases 21 to 24-72 Internatidfalit Company NV and others v Produktschap voor
Groenten en FrujtNetherlands [1972] ECR 1-1219.

I Case T-315/0¥assin Abdullah Kadi v Council and Commisgi@d05] ECR 11-3649 para 207.
“2E De WetThe Chapter VII Powers of the United Nations Seg@buncil(Hart Publishing,
Oxford 2004); K OsteneckDie Umsetzung von UN-Wirtschaftssanktionen durehaliropéische
Gemeinschaft: Vélker- und europarechtliche Rahmeinigeingen fiir ein Tatigwerden der
Europaischen Gemeinschaft im Bereich von UN-Wigfsbhanktionsregimen unter besonderer
Berucksichtigung der Umsetzungspraxis der EG-Orghftax-Planck-Institut fir auslandisches
offentliches Recht und Vélkerrecht: Beitrage zurslandischen 6ffentlichen Recht und Vélkerrecht
Band 168 (Springer Verlag, Berlin 2004); D Sarop$he United Nations and the Development of
Collective Security: The Delegation by the UN Sig@ouncil of its Chapter VIl Powe(®©xford
University Press, Oxford 1999.

43 See, for example, Blockmans (n 14) 3.
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6. Kadi

The Kadi case raises several legal issues that will baregfeto throughout this
thesis. So as to provide a consistent overview tanavoid repetition as much as
possible, the next part will offer a summary of tfaets of theKadi case, an
overview of the existing literature and a critieasessment of the decisions of the

Court of First Instan¢& and the European Court of Justfce.

The Kadi case deals with targeted sanctions against indiédf Smart or targeted
sanctions against individuals entail complex humaghts dimensions. The
individuals included on sanction lists are the objef far reaching restrictive
measures including travel bans and the freezirfigrafs and assets. The inclusion on
such a list is often the result of mere suspiciod ao reasons for the listing need to
be provided. The listing is not the outcome of imaral process. Once they appear
on a list, individuals are not equipped with aneefive judicial remedy on the
international level. They must rely on diplomatitoes for a successful de-listing

procedure that can only reached by consensus.

Overall, theKadi case raises questions about the competence &uttogpean Union
to adopt sanctions targeted against individuals, cbmpetence of the European
courts to review Community instruments that implam&N Security Council

resolutions in the Community legal order, the ielahip between European law and

4 Case T-315/0¥assin Abdullah Kadi v Council and Commisgi2®05] ECR 1-3649.

> Joined Cases C-402/05 P and C-415/0/Bsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissif#008] ECR 1-6351.

“ The literature on the development and impact mfetd sanctions is extensive. See for example M
Craven, ‘Humanitarianism and the Quest for SméBterctions’ (2002) 13 European Journal of
International Law 43-61; M Brzoska, ‘From Dumb tm&t? Recent Reforms of UN Sanctions’
(2003) 9 Global Governance 519-535; B Fassbentdlargeted Sanctions and Due Process: The
responsibility of the UN Security Council to enstinat fair and clear procedures are made available
to individuals and entities targeted with sanctiander Chapter VII of the UN Charter’, Study
commissioned by the United Nations, Office for LUegHairs — Office of the Legal Counsel, 20
March 2006 (final) <http://untreaty.un.org/ola/media/info_from_Ic/Fasster_study.pdf; |

Cameron, ‘The European Convention on Human Riddug, Process and United Nations Security
Council Counter-terrorism Sanctions’, Report, CauocEurope, 06/02/2006
<http://www.coe.int/t/dlapil/cahdi/Texts & Documef®®cs%202006/1.%20Cameron%20Report%?2
006.pdf; | Cameron, ‘UN Targeted Sanctions, Legal Safedgiand the European Convention on
Human Rights’ (2003) 72 Nordic Journal of Internagl Law 159-214; D Cortright and G A Lopez,
Sanctions and the Search for Security: ChallengddN Action(Lynne Rienner Publishers, Boulder
2002).
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the international legal order, and questions diedifig human rights standards. The

following chapters will address some of these ppid.

Chapter four of this thesis, ‘The internationaldeffamework for the use of force’,
will argue that the UN Security Council is limitdy human rights as one of the
principles and purposes of the UN Charter. Kaai decisions will be used to
demonstrate that the criticism the UN Security Quluiaces in light of human rights
concerns in the context of targeted sanctions agamdividuals is of practical
significance. It bears with it the potential to Wea the central role played by the
UN Security Council in the maintenance of interoaéil peace and security. At the
same time, it visualises the importance for thet&ldevelop its own legitimacy as
an international security provider, based on itsnostandard of human rights

protection.

Chapter five, which will focus on economic sanctionithin the European legal
order, will use the ECJ'Kadi decision to demonstrate that the European Unien ha
to respect European fundamental rights when imphéimg autonomous or non-

autonomous economic sanction regulations.

Chapter six, assessing the legal relationship iwbe European Union and UN
Security Council resolutions in more detail, wiltilise the European courts’
arguments regarding the relationship between the@ean legal order and the
international legal order to argue that the EU oairid by UN Security Council
resolutions but that this binding nature is limitgdthe EU’s own standard of human

rights protection.

6.1. Kadi — facts of the case
In the fight against international terrorism, theN WSecurity Council adopted
Resolution 1267 (1999), condemning the training ahdltering of terrorists on

47

Afghan territory.”" It demanded that the Taliban turn over Usamallaiden. To

encourage compliance with this demand, paragraftt) 4f Resolution 1267 (1999)

47 For the facts of th&adi case see Case T-315/@4assin Abdullah Kadi v Council and Commission
[2005] ECR 11-3649 paras 10-36.
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provided that all states must freeze funds andrdihancial resources, including
funds derived or generated from property ownedomtrolled directly or indirectly
by the Taliban, or by any undertaking owned or aulgd by the Taliban, as

designated by the Sanctions Committee.

To implement UNSCR 1267 (1999), the Council adop@&dmmon Position
1999/727/CFSP concerning restrictive measures sigtie Talibarf®> On the legal
basis of Articles 60 and 301 EC, Community Regata837/2000 followed® which
provided for the freezing of funds and a flight b&n several occasions, the UN
Security Council adopted new resolutions in oraestrengthen the flight ban and
the freezing of funds. The European Union reactedilt changes and adopted
corresponding common positions and Community rdiguia in its desire to
implement the UN sanction regime against the Talibad their supporters in the

European legal order.

The European member states are obliged under aitenal law to implement
mandatory UN Security Council Resolution 1267 (1989 their domestic legal
orders as members of the United Nations. The Isigaificance of the Community
regulation implementing Resolution 1267 (1999)hiattit creates a Community law
obligation for the European member states to gifeceto the Security Council
decision as well. Therefore European member statedd not only be violating
international law but also EU law if they would raatrry out the mentioned targeted
sanctions against the listed individuals.

Mr Kadi appeared on the list of persons suspectedigporting terrorism drawn up
by the Sanctions Committee. This UN list was andetce Council Regulation No
881/ 2002 ‘Specific restrictive measures directgdirst certain persons and entities
associated with Usama bin Laden, the Al-Qaeda n&tand the Taliban’ that was
adopted on the legal basis of Articles 60, 301 888 EC and to implement UN

“8 Council Common Position 1999/727/CFSP concernisiyictive measures against Taliban [1999]
0J L 294/1.

49 Council Regulation (EC) No 337/2000 concernintighf ban and a freeze of funds and other
financial resources of the Taliban of Afghanista@(0] OJ L 43/1.
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Security Council Resolution 1390 (2002)In reaction to the freezing of his funds
and a travel ban, Mr Kadi challenged the lawfulnes€ommunity regulation No
881/2002 by alleging three breaches of human rigmasnely the right to a fair
hearing, the right to respect of property and @f phinciple of proportionality, and

the right to effective judicial revie®.

Only if the Court of First Instance would annul gentested Community Regulation,
it would stop being directly applicable in all EUember states and Mr Kadi’'s funds
could be freed, at least from a European legalpeets/e. Nonetheless, from an
international law perspective, the EU member statesld still be duty bound to
implement targeted UN sanction resolutions.

The Court of First Instance did not annul the csigte EC regulation and Mr Kadi
remained on the list of persons whose funds werzefr. Mr Kadi appealed against
this decision and the European Court of Justiceadaihe contested regulation to be

in breach of Mr Kadi's fundamental rights.

The following section summarises the main findie§ighe Court of First Instance,
Advocate General Madurd, and the European Court of Justice. All have been
widely discussed in the literature and have bednjest both to praise and to
criticism. The purpose of the next section is tovte an overview of the different
approaches that have been taken and to highlightntipact of theKadi decision.
This will be followed by the author’'s own take dreKadi case.

* Council Regulation (EC) No 881/2002 Council Regjola(EC) No. 881/2002 of 27 May 2002
imposing certain specific restrictive measuresai@e against certain persons and entities assdciate
with Usama bin Laden, the Al-Qaida network andThéban, and repealing Council Regulation (EC)
No 467/2001 prohibiting the export of certain goads services to Afghanistan, strengthening the
flight ban and extending the freeze of funds amotinancial resources in respect of the Talibfan o
Afghanistan [2002] OJ L 139/9.

*1 Kadi (n 47) para 59.

®2 The situation of Mr Kadi is far from being solved 2008, the permanent representative of France
to the United Nations, acting on behalf of the Ep@@n Union, requested the UN Sanctions
Committee for a disclosure of the reasons for Mdik&disting. In response to this summary, the
Commission intended to adopt a legal act so thalkathi should remain on the list in Annex | to
Regulation 881/2002. Mr Kadi successfully challah@ommission Regulation (EC) No 1190/2008
of 28 November 2008. See Case T-85¥@@sin Abdullah Kadi v Commissioh30 Septembe201Q
The Commission has appealed against the decisithredbeneral Court. See Case C-584/10 P.

*3 Opinion of Advocate General Maduro in Case C-48FYassin Abdullah Kadi v Council and
Commissiorj2008] ECR 1-6351.
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6.2. Kadi and the Court of First Instance

When addressing the question of whether the Contsnuegulation that gave effect
to a UN Security Council resolution within the E&ghl order violated Mr Kadi’s
fundamental rights, the Court of First Instaticstarted its assessment with the
guestion of whether it was competent to review tmmtested regulation. In
substance, it reasoned that if the Community hadligoretion to implement the
respective UN Security Council resolution, any jondgt of the contested regulation
would amount to judicial scrutiny of a decisiontibé UN Security Council for which
it would have no competence. Therefore the CFI ifira step approached the
question of the relationship between the Europegallorder and the international
legal order and in particular whether the Europ€ammunity was bound by UN
Security Council resolutions. The CFI argued inoiavof the primacy of the UN
Charter over domestic law as well as over inteamei treaty law’> The CFIl came to
this conclusion after considering norms of inteiorsl law and after analysing the
EC Treaty.

The CFI held that from the standpoint of internadiblaw, the obligations of UN
member states would prevail over all other oblmadi stemming from either
domestic or international treaty law, includingigations under the Community or
the ECHR® Turning to EU law, the CFI found that that the E@aty would respect
the member states’ duty under international lawgitee precedence to their UN
Charter obligations through Articles 307(1) EC aAdicle 297 EC3’ Both

provisions would justify domestic member state meas that deviate from EC law

if they are necessary to fulfil UN legal obligatioti

Overall, the Community would have to take all nseeg measures to ensure that

those UN Security Council resolutions binding ohEdl member states are put into

> Case T-315/0Y¥assin Abdullah Kadi v Council of the European Wrémd Commission of the
European Communitig2005] ECR 11-3649 [hereinaftdfadi].

% Kadi (n 54) para 181.

*6 Kadi (n 54) para 181.

" Today’s Articles 351 LTFEU and 347 LTFEU.

%8 Kadi (n 54) paras 185-188.
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effect® The CFI thus concluded that the rules of genatarnational law as well as
specific EC treaty provisions would ask the mendiates to'leave unapplied any

provision of Community law, whether a provision pfimary law or a general

principle of that law, that raises any impedimenthe proper performance of their
obligations under the Charter of the United Natighs

The CFI went on to state that

unlike its Member States, the Community as suamoisdirectly bound

by the Charter of the United Nations and that nas$ therefore required,
as an obligation of general public internationaV,l#0 accept and carry
out the decisions of the Security Council in acamk with Article 25 of

that Charter. The reason is that the Communityotssnmember of the
United Nations, or an addressee of the resolutiohghe Security

Council, or the successor to the rights and ohbgat of the Member
States for the purposes of public international law

Nevertheless, the Community must be consideredetddund by the
obligations under the Charter of the United Nationghe same way as
its Member States, by virtue of the Treaty esthbig it

The CFI came to this conclusion using two argumeftst, it held that member
states would have acted under circumscribed powben creating the European
Community. Thus they could not have transferredarpowers to the EC than they

possessed themselV&s.

Second, it held that old Articles 224 EEC and 2&CE would demonstrate that the
member states wanted to fulfil their UN Charter igditions through their
membership of the EC. By drawing an analogy witle thternational Fruit
Company Casethe CFI argued that the Community would have tionally
substituted the member states in the sphere obaticrsanction§?

%9 Kadi (n 54) paral89.

¢ Kadi (n 54) para 190.

¢l Kadi (n 54) paras 192-193.

%2 Kadi (n 54) paras 194-195.

% Today’s Articles 351 LTFEU and 347 LTFEU.
%4 Kadi (n 54) paras 196-203.
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The CFI held that

[iJt therefore appears that, in so far as under H@ Treaty the
Community has assumed powers previously exercigdddmber States
in the area governed by the Charter of the Unitatddds,the provisions
of that Charter have the effect of binding the Comity °°

Following that reasoning, it must be held, firsigttthe Community may
not infringe the obligations imposed on its Membiates by the Charter
of the United nations or impede their performancd, ssecond, that in
the exercise of its powers it is bound, by the vEmgaty by which it was
established, to adopt all the measures necessaepdble its Member
States to fulfil those obligatior?s.

From this, the CFI concluded that the Communitpasind by UN Security Council
resolutions and would be required by its own legaler, the Community order, to
give effect to UN Security Council resolutiofslt rejected the view of the
Community legal order to be a legal order indepahd# the United Nations,

governed by its own rules of &

In a second step and in consequence of the bindihge of UN Security Council
resolutions, the CFI held that it would be limitéd reviewing the contested
regulation in light of European fundamental rightdt argued that regarding the
implementation of UN Security Council resolutiomsthe Community legal order,
the Community institutions would have ‘acted undiecumscribed powers, with the
result that they had no autonomous discretion. drtiqular, they could neither
directly alter the content of the resolutions aues nor set up any mechanism

capable of giving rise to such alteratidh.’

Overall, it held that:

[a]lny review of the internal lawfulness of the cested regulation,
especially having regard to the provision or gehngranciples of

%5 Emphasis added.

% Kadi (n 54) paras 203, 204.
®7Kadi (n 54) para 207.

%8 Kadi (n 54) para 208.

%9 Kadi (n 54)para 209.
"OKadi (n 54) para 214.
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Community law relating to the protection of fundara# rights, would
therefore imply that the Court is to consider, iadily, the lawfulness of
those resolutions§.

In particular, if the Court were to annul the catéel regulation, as the
applicant claims it should, although that regulatsgems to be imposed
by international law, on the ground that that aétimges his fundamental
rights which are protected by the Community legdko, such annulment
would indirectly mean that the resolutions of thec&ity Council
concerned themselves infringe those fundamenthtsidn other words,
the applicant asks the Court to declare by impbeoathat the provision
of international law at issue infringes the fundataé rights of
individuals, as protected by the Community legalenf?

In a third step and despite claiming not be compyete review a Community
instrument that is giving effect to UN Security @eu decisions in the light of
European fundamental rights as part of Community’fathe CFI then found itself
to be competent to indirectly review UN Securityu@oil resolutions in the light of

jus cogens’

The Court of First Instance considered the rightespect for property, the right to
be heard as well as the right to effective judiceiew as forming part of jus
cogens.’ Although the CFI acknowledged that the proceddifiered by the Sanction
Committee for the de-listing of individuals woul@tnconfer a direct right for the
concerned persons to make themselves heard by dhenfitee and that ‘[tjhose
persons are thus dependent, essentially, on thentipic protection afforded by the
States to their national§; the Court found no violations of Mr. Kadi's fundantal

human rights and in particular the right to be Hear the right to effective judicial

review.

When Mr Kadi appealed against the decision of therCof First Instance, neither
Advocate General Maduro nor the Grand Chamberetiwopean Court of Justice

followed the reasoning of the Court of First Ingtam substance.

"' Kadi (n 54) para 215.
"2Kadi (n 54) para 216.

3 Kadi (n 54) para 225.

" Kadi (n 54) para 231

5 Kadi (n 54) paras 233-292.
" Kadi (n 54) para 267.
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6.3. Kadi and the Opinion of Advocate General Maduro
In respect of the relationship between the intéonat legal order and the
Community legal order, Advocate General Madlteld that

[tihe relationship between international law anéd tBommunity legal
order is governed by the Community legal ordeflfitsand international
law can permeate that legal order only under theditions set by the
constitutional principles of the Communit.

Although the ECJ would take great care of the Comityis obligations stemming
from international law, the Court would try to peege the constitutional foundations
created by the EC treaty itséffTherefore it would be incorrect to assume thaeonc
the Community is bound by a rule of internatioral/| the courts would have to
apply it in the European legal order uncondition&liThere would be no legal basis
in the EC Treaty that would allow the conclusioratttCommunity measures
implementing UN Security Council resolutions wouldve ‘supra-constitutional
status’ and thus need to be immune from judicieiere.®’ The argument put forward
by the UK that Article 307 E® in conjunction with Article 10 E& would require
the Community not to prevent the member states fidfiling their obligation to
implement UN Security Council resolutions would & convincing* Rejecting

this view, Advocate General Maduro held that,

[a]t first sight, it may not be entirely clear hddember States would be
prevented from fulfilling their obligations undehet United Nations
Charter if the Court were to annul the contesteglegion. Indeed, in the
absence of a Community measure, it would in priechee open to the
Member States to take their own implementing messtsince they are
allowed, under the Treaty, to adopt measures wiihdhygh affecting the
functioning of the common market, may be necessty the

" Opinion of Advocate General Maduro in Case C 48F¥assin Abdullah Kadi v Council of the
European Union and Commission of the European Camitiasi[2008] ECR 1-6351[hereinafter AG
Maduro].

8 AG Maduro (n 77) para 24.

9 AG Maduro (n 77) para 24.

8 AG Maduro (n 77) para 24

8L AG Maduro (n 77) para 28.

8 Today’s Article 351 LTFEU.

8 Today’s Article 4(3) LTEU.

8 AG Maduro (n 77) para 29.

40

www.manaraa.com



maintenance of international peace and securityneNthe less, the
powers retained by the Member states in the fiélskourity policy must
be exercised in a manner consistent with Commuaity In the light of
the Court’s ruling irERT, it may be assumed that, to the extent that their
actions come within the scope of Community law, Member States are
subject to the same Community rules for the pradecdf fundamental
rights as the Community institutions themselves.tat assumption, if
the Court were to annul the contested regulatiorthenground that it
infringes Community rules for the protection of diamental rights, then,
by implication, Member States could not possiblyo@dthe same
measures without — in so far as those measures wéttia the scope of
Community law- acting in breach of fundamental tgghs protected by
the Court®

Furthermore, Advocate General Maduro emphasisddattiegle 307 EC would not
allow derogation from Article 6(1) TEU which prowsd that'the Union is founded
on the principles of liberty, democracy, respect Homan rights and fundamental

freedoms, and the rule of laff.

6.4. Kadi and the European Court of Justice
Regarding the scope of judicial review, the Gramd@ber of the European Court of
Justic&” largely agreed with Advocate General Maduro armhlted first that the

Community is based on the rule of law

inasmuch as neither its Member States nor itstingins can avoid
review of the conformity of their acts with the masonstitutional
charter, the EC Treaty, which established a corapsststem of legal
remedies and procedures designed to enable thet @Gbulustice to
review the legality of acts of the institutiofs.

Second, it pointed out that ‘an international agreet cannot affect the allocation of
powers fixed by the Treaties or, consequently ail®nomy of the Community legal
system’® Third, the Grand Chamber recalled that fundamenigaiks constitute an

integral part of the general principles of law dhdt respect for human rights would

8 AG Maduro (n 77) para 30.

8 AG Maduro (n 77) para 31.

87 Joined Cases C-402/05 P and C-415/0Bsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissiff008] ECR I-6351[hereinaftdtadi (Grand Chamber)].
8 Kadi (Grand Chamber) (n 87) para 281.

8 Kadi (Grand Chamber) (n 87) para 282.
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be a condition for the lawfulness of Community aétsThe conclusion the Court

drew from these three observations was that

the obligations imposed by an international agregnsannot have the
effect of prejudicing the constitutional principlesthe EC Treaty, which
include the principle that all Community acts muesspect fundamental
rights, that respect constituting a condition aithawfulness which it is
for the Court to review in the framework of the quate system of legal
remedies established by the Treaffes.

The Court acknowledged the primacy of UN Securitgu@il resolutions in
international law. In contrast to the Court ofsEiinstance, it nevertheless concluded
that any judgment stating that a Community instnatrietending to give effect to
such a resolution would be in breach of a highés af the Community legal order
would not challenge the primacy of that resolutiorihe international legal ordéf.

It found no legal basis in the EC Treaty that wopidvide for the immunity from
jurisdiction of a Community instrument implementireg UN Security Council
resolution® Neither Article 307 EC nor 297 EC could ‘be undeosl to authorise
any derogation from the principles of liberty, dewraxy and respect for human
rights and fundamental freedoms enshrined in Axtgll) EU as a foundation of the

Union’.%

It stated that by virtue of Article 300(7) EC,

supposing it to be applicable to the Charter of thnited Nations, the
latter would have primacy over acts of secondaryn@anity law. That
primacy at the level of Community law would not hewer, extend to
primary law, in particular to the general princglef which fundamental
rights form part?>

%' Kadi (Grand Chamber) (n 87) paras 283, 284.
1 Kadi (Grand Chamber) (n 87) para 285.
92 Kadi (Grand Chamber) (n 87) para 288.
% Kadi (Grand Chamber) (n 87) para 300.
% Kadi (Grand Chamber) (n 87) paras 301-303.
% Kadi (Grand Chamber) (n 87) paras 306-308.
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The Court stressed the autonomy of the Communggllerder and confirmed its
jurisdiction to review the Community regulation gig effect to a UN Security
Council resolution in the light of its internal $gm of fundamental right§.

The Court did not resort to the conceptjud cogensas the Court of First Instance
had done. It also did not set out to examine imtlyewhether the UN Security
Council had observed this standard of peremptorgnaawith its sanction decisions.
Rather it directly assessed the lawfulness of then@unity regulation in the light of

European fundamental rights as general principiélaw. The European Court of
Justice came to the conclusion that Mr Kadi's fundatal right to respect for
property had been infringed and that the contes¢gilation implementing UN

Security Council resolution had to be annufiéd.

6.5. Literature review

Both Kadi decisions as well as the Opinion of Advocate Galngladuro have been
subject to a wide and diverse academic debatehfde decisions have been praised
and criticised for a variety of reasons. The foilogv section will offer a brief
overview of the existing literature and is by noame exhaustivé In general, most
authors have agreed with the European Courts #gvatirsKadi the need to address
the legal relationship between the European legétroand the international legal
order. This relationship has been discussed ingesfma monist approach of the
CFI® and dualist approach of the E&Jor as part of the fragmentation of
international law'® In contrast, Piet Eeckhout has suggested thagtedgeconomic

sanctions against individuals would rather highligim internal EU law conflict.

% Kadi (Grand Chamber) (n 87) para 317.

" Kadi (Grand Chamber) (n 87) paras 371, 372.

% For another literature survey see S Poli and Mhbaa‘TheKadi Rulings: A Survey of the
Literature’ (2009) 28 Yearbook of European Law 55B.

% C Tomuschat, ‘Th&adi Case: What Relationship is there between the Usadéregal Order under
the Auspices of the United Nations and the EU L&yaler?’ (2009) 28 Yearbook of European Law
657.

1% Tomuschat (n 99) 659; R Pavoni, ‘Freedom to Chalosé.egal Means for Implementing UN
Security Council Resolutions and the BGHi Judgment: A Misplaced Argument Hindering the
Enforcement of International Law in the EC’ (20@8) Yearbook of European Law 629.

191 For a systematic overview of the different apphescapplied by the CFI, AG Maduro and the ECJ
see G De Burca, ‘The European Court of Justicdarrternational Legal Order after Kadi’' (2009)
Jean Monnet Working Paper No 01/09
<http://centers.law.nyu.edu/jeanmonnet/papers/09/09mpdf 33, 34.
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Namely it would be a conflict between ‘the Commuyraw imperative to respect
fundamental rights and the Community law imperativeespect UN law'%? Martin
Scheinin sees ifadi evidence of existing tensions within the interoa#l legal

order as well as of tensions within the Europegallerder-®®

6.5.1. The Court of First Instance and the relation ship of the European
legal order and international law

The Court of First Instance’adi decision has been welcomed by some for its
openness towards public international law. By argun favour of the primacy of
international law over EC law, it was held that tEl would follow the European
Courts’ previous case law that has been charaetersy a general friendliness
towards international law or in terms of monism. hias also been positively
recognised that the judgment of the CFI, by refysio review a Community
instrument that is giving effect to UN Security @at resolutions in the light of
European fundamental rights, would not challengertie of the United Nations in
the context of sanctions. It has been suggestadftii@e CFl would have used its
own standard of human rights protection insteadrointernational ordre public that
is defined by public international law to revievetbontested sanction regulation, UN

member states could have been encouraged to dsatne®

They could stop
implementing binding UN Security Council resolutorusing their domestic ordre
public as a justification® It has been argued that this could seriously unier the

system of the United Natiori&

The legal arguments used by the Court of Firstaimsg to support the thesis that the

European Community is bound as a matter of EC IgwJbl Security Council

192p Eeckhout, ‘Community Terrorism Listings, Fundaaé Rights, and UN Security Council
Resolutions. In Search of the Right Fit' (2007) @ &pean Constitutional Law Review 192.

193 M Scheinin, ‘Is the ECJ Ruling ikadi Incompatible with International Law?’ (2009) 28afbook
of European Law 637.

194 A Von Arnauld, ‘UN-Sanktionen und gemeinschaftsiticher Grundrechtsschutz: Die ‘Soweit-
Rechtsprechung’ des Europaischen Gerichts Erstéarin’ (2006) 44 Archiv des Vélkerrechts 210
195\/on Arnauld (n 104) 210.

196 As will be shown later, the practice of the CFréwiew UN Security Council resolutions
‘indirectly’ in the light ofjus cogenss not without problems either.
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resolutions have been supported by a few schblafEhey agreed with the Court
that the member states would have acted underncgcibed powers when joining
the European Economic Community. By creating areridtional organisation
between them, they could not have transferred moweers to the EEC than they
themselves possessed. Thus the European Economim@uty and thereafter the
European Community would have been linked to thenisinber states’ obligation
to fulfil their UN Charter obligations from the biaging1®®

The analogy the Court draws with theternational Fruit Companycase®® by
speaking in favour of a functional substitutiontleé European member states in the
sphere of economic and financial sanctions throtinghEuropean Community has
been critically receivef® Those who support the Court's argument of a fonet
substitution usually do not count an exclusive Camity competence amongst the
necessary requirements for this concept. Theyeatlgat although the Community
would not enjoy exclusive competence in the splir@conomic sanctions, the
Community would nevertheless have systematicallplémented economic UN
Security Council sanctions in practice which thesgard to be sufficiert!
Nonetheless, there are also those, who rejectrithlegy with theinternational Fruit
Companycase, and basically ask for an exclusive Commucatypetence for a

functional substitutiori*?

However, the consequence the Court draws fronfitideng, namely the primacy of
international law and in particular the UN Chartever EC law without

distinguishing between secondary or primary EU ldas predominantly been

97v/on Arnauld (n 104) 201-216; L Martinez, ‘Bad L&éw Good Reasons: The Contradictions of the
Kadi Judgment’'(2008) 5 International Organizations [Review 339-357.

198 Martinez (n 107) 340. This is also often refer@as ‘Hypothekentheorie’. See for example V
Arnauld (n 107) 206.

199 nternational Fruit Companygase (n 34).

110 Tomuschat (n 99) 657.

1 Martinez (n 107) 340; Von Arnauld (n 104) 204.

112 M Nettesheim, ‘U.N. Sanctions Against Individiual#\ Challenge to the Architecture Of
European Governence’ (2007) 44 Common Market LavidRe585; R Schiitze, ‘On ‘Middle
Ground’: The European Community and Public Intaomat Law’ (2007) EUI Working Papers Law
No. 2007/13 <http://cadmus.eui.eu/bitstream/handle/1814/6817/1-2007-13.pdf?sequence=21.
Rather critical is C Eckes, ‘Judicial Review of Bpean Anti-Terrorism Measures — TWasufand
Kadi Judgments of the Court of First Instance’ (2008Eidopean Law Journal 85.
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criticised™*® It has been held that in particular such provisias today’s Articles
347 LTFEU and 351 LTFEU, which allow EU member etato derogate from EC
law under certain strict conditions to give effée@tUN Charter obligations, would
not allow the Community itself to disregard someitefconstitutional foundations,

including respect for the rule of law and Europ&ardamental right$'

Others have argued that the CFI's viewKadi would be contrary to the ECJ’s
earlier case law on international law, fundamemigihts and in particular to its
judgment in Bosphorus® In Bosphorus™® the ECJ had to interpret Council
Regulation No 990/93 of 26 April 1993 concerningde between the European
Economic Community and the Federal Republic of lmda'’ as part of a
preliminary reference procedure initiated by thepr®@me Court of Ireland.
Regulation 990/93 was adopted by the Council t@ giffect to the decision of the
Community and the member states, meeting within fthenework of political
cooperation to implement in the EEC certain aspefctee sanctions imposed by the
UN Security under Chapter VII of the UN Chartecluding Resolution 820 (1993).
Back then, the CFI spent little time assessingssipte infringement of fundamental
rights through the Council regulation but also diot signal any problems just
because the Community instrument in question wamgieffect to a UN Security

Council resolution in the Community legal order.

It has been noted by many that the CFI's refusaétew a Community instrument
that is giving effect to a UN Security Council regomn within the EU legal order in

light of European fundamental rights would resultan inadequate protection of

113 M Karayigit, ‘TheYusufandKadi Judgments: The Scope of the EC Competences in Btasfpe
Restrictive Measures: Case T-306/8hmed Ali Yusuf and Al Barakaat International Foatioh v.
Council of the European Union and Commission ofEbiopean Communitie§€ase T-315/01,
Yassin Abdullah Kadi v. Council of the Europeandsnand Commission of the European
Communities21 September 2005’ (2006) 33 Legal Issues of &oon Integration 395-397.

114 Karayigit (n 113) 396; G Gaja, ‘Are the Effectstbé UN Charter under EC Law Governed by
Article 307 of the EC Treaty?’ 28 Yearbook of Eueap Law 610-615; N Lavranos, ‘The Impact of
theKadi Judgment on the International Obligations of theNE&nber States and the EC’ (2009) 28
Yearbook of European Law 620.

115 Eeckhout (n 102) 201.

11%Case C-84/9Bosphorus Hava Yollari Turizm ve Ticaret AS v Maigor Transport, Energy and
Communications and others, Irelaft®96] ECR 1-3953 [hereinaft@®osphorug

17 Council Regulation (EEC) No 990/93 concerning érheétween the European Economic
Community and the Federal Republic of Yugoslavierfg&a and Montenegro) [1993] OJ L 102/14.
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human rights within the EU legal order. This sitoatwould entail the potential of
creating a ‘solange’ situation that ultimately admmage the supremacy of the EU
legal order:*® The solangedoctrine refers to the readiness of the Europeaminer
states, and in particular Germany, not to exeljcssdiction over EC acts in light of
domestic human rights as long as the Community dvpubvide an equivalent level
of human rights protection. Similar to treolange doctrine, it has also been
suggested that the refusal of the CFI to review @amty acts in light of European
fundamental rights could trigger the exercise seaond type o$olangereasoning,
but this time within the relationship between th&dpean Union and the European
Convention on Human Rights and Fundamental Freedamd in particular
highlights the unclear division of competence bemvthe European Court of Justice
and the European Court on Human RightsIn Bosphorus*®° the ECrtHR viewed
itself as competent to review secondary EU lawrexdly but it also held that it
would not make use of its jurisdiction if the Eueap Union would offer an
‘equivalent’ or ‘comparable’ standard of human tghprotection as the one
guaranteed by the European ConventfdnAlthough the level of human rights
protection would not need to be ‘equivalent’, th€rtHR would resume its
competence to review secondary EU law in case ttmatprotection of Convention
rights was manifestly deficient? If the European Court of Human Rights would
regard the level of human rights protection offelsdthe European Courts to be
manifestly deficient, European member states woblel liable under the
Conventiom:?® In the absence of a clear definition of what isanteby ‘manifestly
deficient’ it has been pointed out by others thawvould also be possible for the

ECrtHR to accept the Court of First Instanckadi decision, which would avoid a

118 Karayigit (n 113) 401; B Kunoy, ‘The Jurisdictiofthe ECJ to Review the Legality of the
Transposition of an International Act in the EC hke@rder’ (2007) 76 Nordic Journal of
International Law 35; Eeckhout (n 102) 202.

19N Lavranos, ‘UN Sanctions and Judicial Review'(2996 Nordic Journal of International Law
16; Joris Larik refers to ‘upward solanging’as opgw to ‘downward solanging’ in J Larik, ‘Two
Ships in the Night or in the Same Boat together¥ Wik European Court of Justice Made the Right
Choice in the Kadi Case’ (2009) EU Diplomacy Pa32909, Department of EU International
Relations and Diplomacy Studies, College of Europe

<http://aei.pitt.edu/11436/1/EDP_3 2009 Larikpd®.

120 Bgsphorus Hava Yollari Turizm ve Ticaret AS, vianel (App No. 45036/98) ECHR 30 June 2005
[hereinafteBosphorus v Ireland

121 Bosphorus v Irelan¢n 120) para 155.

122Bpsphorus v Irelan¢n 120) paras 155 and 156; Lavranos (n 119) 9.

123 Karayigit (n 113) 402, 403.
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clash between the European legal order and the ébiow, but would result in the
complete lack of judicial protection against UN &y Council resolutions targeted
against individual$** International law does not provide for judicialview
mechanisms for UN Security Council decisions anywayg national courts of the
member states that in theory could provide forative remedies against acts of their
national authorities that are implementing sanct@tisions are limited in their
scope of review by the supremacy of the EU sanctgnlation?®

6.5.2. The Court of First Instance’s approach to Eu  ropean fundamental
rights and jus cogens

Although the Court refused to review the contesledhmunity regulation in light of
European fundamental rights it nonetheless helelfitsompetent to ‘indirectly’
review the UN Security Council sanction resolutiotight of jus cogensThe Court
of First Instance’s approach to the question wheithternational organisations and
in particular the United Nations are bound by humghts in the form ofus cogens
has been largely welcométf. Nevertheless, the Court’s take jus cogenstself
was viewed rather more critically by most. What stdaote norms ojus cogenss
highly debated and so far most scholars recoghesérited nature of the concept of
jus cogensand only consider norms such as the prohibitiorgeriocide, torture,
racial discrimination, the prohibition against ®ay as well as the prohibition of the
use of force to be includéd’ By examining whether the UN Security Council has
violated the right to a fair hearing, the rightréspect of property in conjunction with
the principle of proportionality and the right tieetive judicial review in terms of
jus cogensthe Court thus appeared to apply a unique Europg@proach terga

omnesnorms. It has been argued that the CFI's uniqpecaeh tgus cogensvould

124 avranos (n 119) 9; J Heliskoski, ‘Case T-253/0Bafiq Ayadi v. Councilludgment of the Court
of First Instance of 12 July 2006 ; Case T-49Fdraj Hassan v. Council and Commissjdindgment
of the Court of First Instance of 12 July 2006, (3807) 44 Common Market Law Review 1157.
125 Eckes (n 112) 87.

126 See for example Karayigit (n 113) 389-390; P Eeckh'EC Law and UN Security Council
Resolutions — In Search of the Right Fit’ in A Daslod and M Maresceau (edspw and Practice of
EU External Relations: Salient Features of a Chagdiandscap€éCambridge University Press,
Cambridge 2008) 114. V Arnauld refers to the Ceugview in the light ofus cogenss a
‘soweit’doctrine in contrast to a ‘solange’ soluti(n 104).

127 Examples mentioned by Eeckhout (n 126) 115.
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contribute to the fragmentation of internationalf&® Only a small minority
appreciated the Court’s take s cogensand held that the Court’s reasoning might
have the ability to advance the concepjusfcogensn international law.

The CFI's unique take ojus cogensand its readiness to judge the UN Security
Council has been viewed as providing an exampleotber regional and national
courts to do the samé’ It has been suggested that this practice would hibg
potential to undermine the unity, coherence ancacéffeness of UN sanction
regimes and in the long run would bear with it fhaential of questioning the
authority of the UN Security Council whose ability perform its tasks under
Chapter VIl of the UN Charter would be weakeh®dBy some this has been
interpreted as an opportunity for the Security Goluto react. It has been held that
these existing dangers would ask the Security dbuioc ‘develop its own

comprehensive system for human rights protectitn’.

6.5.3. The Approach of Advocate General Maduro and the European
Court of Justice

Rejecting the reasoning of the Court of First Ine&g Advocate General Maduro and
the Grand Chamber of the European Court of Jusiigried in favour of the
autonomy of the Community legal order and in consege also for the competence
of the European Courts to review secondary Commuant in the light of European
fundamental rights. Advocate General Maduro andeGé predominantly discussed
whether the implementation of UN Security Counesalutions in the European
legal order could ignore European fundamental sighotection. In general, both
decisions have been predominantly well received arust forwarded criticism

seems rather picky.

Advocate General Maduro and the European Countstick have been criticised for

focusing merely on the compatibility of the Comntynnstrument in light of human

1281 arik (n 119) 10.

129 R A Wessel, ‘Editorial: The UN, the EU and Jus €ug (2006) 3 International Organizations
Law Review 6.

130 \Wessel (n 129), 6.

131 \Wessel (n 129) 6.
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rights and for not examining the legality of thetitig procedure in abstract ters.

It has also been negatively commented upon that&@uro only briefly addressed
the question of Article 103 of the UN Charter ahdttthe European Court of Justice
did not address the issue at*aflin addition, the outcome of the ECJ’s judgment has
been praised by Riccardo Pavoni whereas its methads been criticised. Pavoni
argued that the Court could have reviewed the stederegulation in light of human
rights as part of customary international law iadteof applying a European
fundamental rights standaf¥ He suggests that if the Court would have done the
latter, theKadi case could be of more significance as it couldehagrved as
international law precedefi’A more fundamental criticism, however, is that both
avoided clear statements about whether the Europkgon is legally obliged to

implement UN Security Council resolutiotis.

On a more positive note, it has been indicated tiatECJ’sKadi decision could
create a competition between the ECJ and the E@tHliReory and might inspire the
latter to revise its case law concerning humantsigjuestions in the context of the
implementation of UN sanctiortg’ It has also been noted that the ECJ’s approach to
reviewing Community instruments implementing UN @&y Council resolutions in
light of fundamental rights would satisfy the ECtHRdoctrine of equivalent
protection and would thus prevent European memlates from being held
responsible under the European Convention on HuRights and Fundamental
Freedoms?®

It has also been positively recognised that the'&€{@iigment would represent a

good balance between the role of human rights withe EU legal order and the

132 5cheinin (n 103) 640.

133 Tomuschat (n 99) 660.

134 pavoni (n 100) 630, 631.

135 pavoni (n 100) 631.

13 D Halberstam and E Stein, ‘The United Nations,Eheopean Union, and the King of Sweden:
Economic Sanctions and Individual Rights in a RIWarld Order’ (2009= Jean Monnet Working
Paper 02/2009 http://centers.law.nyu.edu/jeanmonnet/papers/0209®df 37; Pavoni (n 100)
634.

137 A Ciampi, ‘The Potentially Competing Jurisdictiohthe European Court of Human Rights and
the European Court of Justice’ (2009) 28 Yearbddkwopean Law 606, 608.

138 Ciampi (n 137) 608.
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need for UN member states to comply with their UNa@er obligationd®® At the
same time, the Court would nonetheless send a mgsignal to the UN Security
Council and would thereby require it to reformritggime of targeted sanctiotf.

7. The author’'s own take on Kadi

7.1. Assessment of the reasoning of the Court of Fi  rst Instance

Regarding the relationship between the Commungsllerder and international law,
| support the analogy the Court of First Instancand with thelnternational Fruit
Companycase. As will be explained in detalil in chapter, $ite European Union has
functionally substituted the European member statesrespect of economic
sanctions. However, | disagree with the conclusihenCourt draws from this finding
and in particular UN Security Council resolutionsul enjoy primacy even over
primary EU law, including European fundamental tsggldemocracy and the rule of

law.

The Court’s assessment is in clear violation ofstitutional principles underpinning
the European legal order. The respect of fundarheigiiats is considered to be a
condition for the lawfulness of any EU act. The @pegan courts so far have put a
strong emphasis on the protection of fundamengitsi that constitute general
principles of Union lawt** To make an exception from this rule just becaise t
Community measure is implementing a decision ofUie Security Council is not
required by the EU Treaties itself. Neither Artic347 LTFEU nor Article 351
LTFEU can justify derogation from Article 6 TEU aride general principles of

Union law.

Although the Court is correct in assuming that th¢ Security Council’s discretion
to adopt sanction resolutions under Chapter Vithef UN Charter is limited by the
norms ofjus cogenswhich will be discussed in chapter four, the Gamavertheless
chooses a wrong take on the conceptusf cogens It is still unclear who the

competent authority to judge the Security CoursciBut maybe more importantly, if

1391 arik (n 119) 3.
1901 arik (n 119) 3, 24.
1L Article 6 LTEU.
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the Security Council is to be judged in the lighjus cogensiorms, the CFI should
have addressed the issue of what constitute noras cogensa topic that is highly
disputed. So far, the conceptjo$ cogenss predominantly limited to norms such as
the prohibition of use force, slavery, genocidestuie as well as racial
discrimination'*? By discussing the right to property agia cogensiorm, the Court
of First instance appears to be judging the SecuCibuncil against a unique
European concept of peremptory norms. Not onlyhes €ourt’s approach to the
concept ofjus cogensdoubtful, but it also cannot compensate forefsisal to grant
judicial review in the light of European fundamednights. The standard of review
provided for by general principles of Union lawnsuch greater than that qis
cogens™® In addition, by using the concept pfs cogensthe Court's carefully
phrased indirect review of UN Security Council @ggmns via the Community
regulation also turns into a rather direct scrdfthwith difficult implications for the
UN'’s system of collective security and the ovelithority of the UN Security
Council as sucfi?® which will be discussed in chapter four.

The conclusion of the Court of First InstanceKiadi was that UN Security Council
resolutions enjoyed primacy even over primary EW lancluding European
fundamental rights. This entails problematic conseges for European member
states, for the functioning of the EU system itsglfl for the relationship between the
EU legal order and the European Convention on Fuedéal Rights as mentioned

above.

7.2. Assessment of the reasoning of the European Co  urt of Justice

With its Kadi decision, the European Court of Justice fulfilsgtsnary function of
safeguarding the European legal order. The ColwresdaheKadi case with the legal
tools available in its own legal system. It confrithe central role played by
European fundamental rights and the rule of lathasbackbone of its legal system.

By doing so, the Court not only acts in accordawith Article 6 LTEU and its

142 Examples mentioned by Eeckhout (n 126)115.
143 Eeckhout (n 142) 109.

144 Eeckhout (n 142) 116.

145 See for example Wessel (n 129) 6.
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constitutional requirements but it also avoids #m®mve mentioned twgolange
dangers inherent in the CFI's decision that couddehseriously undermined the
internal legitimacy of the European project its@ determining the hierarchy of
international law within its own legal order, th@@t did not act any differently
from states that decide how international law stioehter their domestic legal
system. In general, international law does not deeabout its status within a
respective legal order. The Court’'s approach ig midine with its previous case law,
in particular with regards to international agreatseand decisions of international
organisations. They form an integral part of the IEgal order but they rank below
primary EU law'*® By emphasising the EU’s internal commitment todamental
rights and the rule of law as the backbone of tbelégal order, the ECJ could not
avoid promoting its values to the outside world @nojecting a critical view on the
sanctioning practice of the UN Security Councillight of human rights concerns.
However, it must be admitted that this practice fedlswed by the EU without any
questioning at first.

Despite this praise for the ECXadi decision in general, the judgment left several
guestions about the precise relationship betweerEtiropean legal order and UN
Security Council resolutions unaddressed. The BE@GJaifered a clear indication of
the limit of the possible binding nature of UN SetyuCouncil resolutions by stating
that they could not enjoy primacy over primary Edwl The question of whether
they enjoy primacy over secondary EU law was awbiaoethe Court. In line with its
previous judgments irBosphoru$’’ and Ebony Maritimé® it held that when
adopting a Community instrument as part of the sécxiage of the process of the
imposition of economic sanctions in case the Elhiplementing a UN Security
Council resolution, the Community would have tké&alue account of the terms and
objectives of the resolution concerned and of thleviant obligations under the
Charter of the United Nations relating to such iempéntation’*® The need to

interpret a Community instrument in light of a UNecarrity Council decision

148 avranos (n 114) 616.

147 Bosphorugn 33).

18 Ehony Maritime(n 33).

199K adi (Grand Chamber) (n 87) para 296.
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indicates that they could be binding but does filr @an argument which could not
be rebutted.

In other words, UN Security Council resolutions Icbbe binding on the EU but if
they were to be, they would have to respect inqddr the general principles of EU
law comprising amongst other things the EU’s owmandard of European
fundamental rights. The way the Court achievedrssilt was by pointing to Article
300(7) EC*° This provision refers to agreements concludecheyGommunity and
provides that these agreements are binding on tbmber states but also on
Community institutions. The European Union has hotever and, for the time
being, cannot sign and ratify the Charter of thété¢hNations which is only open to
the membership of states. In a second step, howdwerCourt showed how this
obstacle could be overcome. It referred to itsieadecision inintertankd>* that is
substantially linked to thinternational Fruit Compangase. Both cases refer to the
concept of functional substitutidr? Both cases deal with the situation in which the
European Union although not a party to an inteomati agreement to which all of its
member states are parties is bound by that agrdem@sed on the fact that the
European Union has taken over the powers previoesercised by the member
states in this field of policy. Nonetheless, theu@ahen fell short of assessing
whether the criteria for a functional substitutiohthe member states through the
European Union with regards to economic sanctiores raet™>> This will be

discussed in chapter six.

1%0 Kadi (Grand Chamber) (n 87) para 306.
151 case C-308/0fternational Association of Independent Tanker @sr(Inertanko), International
Association of Dry Cargo Shipowners (Intercargoje€k Shipping Co-operation Committee, Lloyd’s
Register, International Salvage Union, v Secretsr$tate for Transpof2008] ECR 1-4057
[hereinafternntertankd.
132K adi (Grand Chamber) (n 87) para 307.
133 Kadi (Grand Chamber) (n 87) paras 306-308 states that

Article 300(7) EC provides that agreements conetluidnder the

conditions set out in that article are to be bigdim the institutions of

the Community and on Member States. Thus, by viofubat provision,

supposing it to be applicable to the Charter ofiinéed Nations, the

latter would have primacy over acts of secondarsn@anity law (see,

to that effect, Case[C308/06Intertanko and Otherf2008] ECR

010000, paragraph 42 and case-law cited). That pgraathe level of

Community law would not, however, extend to primky, in particular

to the general principles of which fundamental tiglorm part.

54

www.manaraa.com



8. The impact of Kadi

The Kadi case created awareness of the unresolved legdioredhip between the
European legal order and the international legdewrSo far, the European Union
had emphasised its strong commitment to internatitaw and the principles of the
United Nations without explicitly addressing theue of whether or not the EU is
legally bound by it. TheKadi case demonstrated that there could be differences
between the EU system and the UN system partigutagarding applicable human

rights standards.

The human rights threshold provided by the Eurodegal order differs from the
human rights threshold applicable to the Unitedidwest It will be argued in chapter
four that the UN Security Council is bound by tleeecof human rights and the core
of international humanitarian law when it acts undghapter VII of the UN
Charter*>* The core content of human rights by which the Us¢®Bity Council is
bound can be derived from the human rights instnisméhat have been developed
under the umbrella of the United Natiofis Although the Security Council is not a
party to the Universal Declaration of Human Rigiit#DHR), the International
Covenant on Civil or Political Rights (ICCPR) or ttee International Covenant on
Economic, Social and Cultural Rights (ICESCR), émample, these human rights
instruments have been said to reflect the UN’samotf human rights, as indicated
by Article 1(3) UN Chartet®® The non-derogable rights expressed in these
instruments have to be respected by the UN Sec@uyncil when acting under
Chapter VII**" Most of the non-derogable rights mentioned inIBEPR enjoy the
status ofjus cogensThis reinforces the Security Council’s obligatioot to infringe

them?® Derogable rights can be limited in times of ememye subject to

134 For a detailed discussion of the core contenhiefrhational human rights and international
humanitarian law, see De Wet (n 42) 198-215.

1% De Wet (n 42) 199.

1% De Wet (n 42) 199, 200.

157 Article 4 (2) ICCPR refers, for example, to thghti to life; the prohibition of torture or cruel,
inhuman or degrading treatment or punishment aagbtbhibition of slavery.

%8 De Wet (n 42) 201.
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proportionality consideration’s? Even in the case of derogable rights, the Security

Council needs to respect the essential conteraaf gght:®°

The core content of international humanitarian tawers to the rules concerned with
the means and methods of warfare as well as tor¢lagment of civilians®® It has
been held that the essence of these norms whicluth&ecurity Council has to
respect can be found in common Article 3 of the &@nConventions of 1948
Article 3 refers to a ‘minimum’ standard of protiect and prohibits torture, violence
to life and persons, mutilation, outrages on pesbkalgnity and the passing of
sentences and the carrying out of executions withmevious judgment, for

example.

The core content of international human rights artdrnational humanitarian law
that the UN Security Council is bound by differsrfr the European fundamental
rights that the European Union has to respect asrgeprinciples of Union lawf?

The European fundamental right system recognisegigfimt to a fair hearing, the
right to respect of property and the right to efifexjudicial review which have been
challenged in th&adi case. These rights, however, do not form parhefdore of

international human rights. It has been held tkegarding the protection of human

rights the European system is more developed titamiational law'®*

The indirect criticism of targeted sanctions againdividuals and in particular the
methods of listing and de-listing of persons antities within the European legal
order inKadi, created increased awareness for their shortcawnhthe international
level and might have been influential in the s@luctant reform process surrounding

the de-listing procedur€® In 2003, the Security Council asked states within

139 See for example Article 4 (1) ICCPR; De Wet (n 2QJ..

%0 De Wet (n 42) 201-203.

181 For a detailed discussion, see De Wet (n 42) 2BL-2

182 De Wet (n 42) 212.

183 Article 6(2) EUV.

184N D White, ‘The EU as a Regional Security Actothin the International Legal Order’ in M
Trybus and N D White (edsEuropean Security La@wDxford University Press, Oxford 2007) 338.

185 Albert Posch argues thatadi stands for a new bottom-up process in which a redioourt
pressures the UN Security Council to change itkpabwards fundamental rights.” In A Posch, ‘The
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declaration on the issue of combating terrorisrfetsure that any measure taken to
combat terrorism comply with all their obligationsder international law, and
should adopt such measures in accordance withnatienal law, in particular

international human rights, refugee, and humaiaitalaw’ *°°

UN Resolution 1730 (2006) introduced a focal poiestablished within the
Secretariat to receive de-listing requests fronviddals who do not want to address
their state of residence of citizenshipNevertheless, the Committee still decided by
consensus over a de-listing requé8tin 2009, the focal point was abolished in
favour of the Office of the Ombudsperson that shaflist the Committee in the de-
listing process® The Ombudsperson that shall be an ‘eminent indalidf high
moral character, impartiality and integrity withghiqualifications and experience in
relevant fields, such as legal, human rights, cautgirrorism and sanctions’ and is
involved in three two-month long stages of the idgAg process of ‘information
gathering’, ‘dialogue’ and ‘Committee DiscussiordaBecision’*’”® But there is as

yet no change regarding the consensus requirement.

In the context of targeted sanctions against inldizis, theKadi case created
awareness of the unresolved relationship betweerEthiopean legal order and the
international legal order. It questioned whethed #nso to what extent the EU is
bound by economic UN Security Council resolutionsl & particularly scrutinised
whether European human rights could pose a limitHeir possible binding nature.
The legal relationship between the European Un®ram emerging international
military actor and UN Security Council resolutianghe context of the use of force,
too is unresolved. The European Union, unliketalhiember states, is not a member

of the United Nations but it is engaged in militamysis management operations.

Kadi Case: Rethinking the Relationship between EU Lawlaternational Law?’ (2009) 15
Columbia Journal of European Law Online 5.

186 UN Security Council Resolution 1456 (2003)Hdigh-level Meeting of the Security Council:
Combating TerrorismAnnex, para 6. On the impact of UNSCR 1456 (2G&#%) M Winkler, ‘When
Legal System Collide: The Judicial Review of FregzMeasures in the Fight against International
Terrorism’ (2007) Yale Law School Student Scholgr<beries, Paper 40
<http://Isr.nellco.org/yale/student/papersATs.

67 UN Security Council Resolution 1730 (2006).

188 Heliskoski (n 124) 1157.

89 UN Security Council Resolution 1904 (2009) para 20

9 UNSCR 1904 (2009) para 20 and Annex II.
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Operation Atalanta, that implements Chapter VII SBcurity Council resolutions,
has been welcomed by the UN Security Council fercontribution to the fight
against piracy’! The operation mandate includes the use of formemerely in self-
defence’’? The following chapters will examine the Europeamids as an emerging
international military actor and its legal relatsip with UN Security Council

resolutions.

1 UN Security Council Resolution 1851 (2008).
72 Council Joint Action 2008/851/CFSP (n 3) Article 2
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Chapter 2: The EU and the use of force: A European  perspective

Introduction

The European Union has so far been engaged incnigie management missions of
a military naturé- All of these missions have been carried out with¢onsent of the
host staté. They have often been accompanied by a UN Sec@ntyncil resolution
authorising the use of foréalthough a UN mandate is not required in a ssectse,
once the host state has consented to the deployoiemilitary personnel for a
specific purpose on its territory. In addition tbese already conducted crisis
management operations, the European Union has ssqutehe political wifland is
equipped with military capabilities for engaging peace-enforcement operations.
Robust military interventions against targets ragificult questions about the

relationship of the European Union as an intermati@ctor and the United Nations.

All European crisis management missions of a myliteature — with or without the
consent of the host state — take place within taeméwork of the EU’s common
security and defence policy. The aim of the presdwapter and of chapter three

below is to analyse the European legal framewarkhe use of military force during

! Operation CONCORDIA/FYROM, Council Joint Action @92/CFSP on the European Union
military operation in the Former Yugoslav RepuldfdVacedonia [2003] OJ L 34/26; Operation
ARTEMIS, Council Joint Action 2003/423/CFSP of tretEuropean Union military operation in the
Democratic Republic of Congo [2003] OJ L 143/50e@ion EUFOR Althea, Council Joint Action
2004/570/CFSP on the European Union military op@ndh Bosnia and Herzegovina [2004] OJ L
252/10; Operation AMIS, Council Joint Action 200573CFSP on the European Union civilian —
military supporting action to the African Union rsien in the Darfur region of Sudan [2005] OJ L
188/46; Operation EUFOR RD Congo, Council Jointi¢«c2006/319/CFSP on the European Union
military operation in support of the United NatioBsganisation Mission in the Democratic Republic
of the Congo (MONUC) during the election proce<30[g] OJ L 116/98; Operation EUFOR
Tchad/RCA, Council Joint Action 2007/677/CFSP oftbe European Union military operation in the
Republic of Chad and in the Central African Repufii007] OJ L 279/21; EUNAVFOR Operation
Atalanta, Council Joint Action 2008/851/CFSP ofsoRuropean military operation to contribute to
the deterrence, prevention and repression of &qtisary and armed robbery off the Somali coast
[2008] OJ L 301/33; Operation EUTM Somalia, Coumadcision 2010/197/CFSP on the launch of a
European Union military mission to contribute te thaining of Somali security forces (EUTM
Somalia) [2010] OJ L 87/33.

“’Some operations have been carried out by the é@x@iguest of the host state or a regional
organisation. Operation Concordia has been caotgdt the request of the FYROM government.
Operation AMIS has been carried out on the requietste African Union.

% Operation EUFOR RD Congo has been authorised byserity Council Resolution 1671 (2006).
* See for example European Cound,Secure Europe in a Better World: European Segurit
Strategy’'Brussels, 12 December 2003
<http://www.consilium.europa.eu/uedocs/cmsUploadé/BBdf 11[hereinafteEuropean Security
Strategy.
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the conduct of EU crisis management missions. Hadyais of the common security
and defence policy will offer an insight on how tBaropean Union organises itself
as an emerging international military actor from iaside-out perspective. The
question of whether the European Union must fu#dditional requirements
originating from public international law and itlationship with the United Nations
when conducting military operations without the semt of the host state will be
discussed in chapters six and seven. Chapter dixpay special attention to the
question of whether the European Union needs taimkd UN Security Council
mandate before resorting to the use of force. @negven will then assess whether
the European Union is bound by UN Security Couresblutions regarding the use
of force once they are in place although the Ewrapgnion is not a member of the

United Nations

The present chapter, ‘The EU and the use of fokdéuropean perspective’, will be
structured in three parts. By using a descriptippreach, the development of the
common foreign and security policy and the commecusty and defence policy
will be outlined in part one, with the aim of illwating the gradual process of
European integration in the EU’s external relatidParticular emphasis will be put
on the EU as a military actor, whose developmestlieen characterised by many
set-backs because of the reluctance of Europearbperestates to give away some of
their powers in security and defence matters. litlvei shown that former attempts to
coordinate member state action in this highly pm@ltand sensitive area have been
too ambitious at times and have been followed mglcooling-off periods. The
member states have found it easier to cooperatkiglig on foreign affairs issues on
a political level; attempts to coordinate Europeafence issues have been dormant
for some time. A major breakthrough was achieveth whe Treaty of Maastricht
which codified the informal arrangements betweenElropean member states with
regards to the coordination of their domestic fgmepolicies and introduced a
provision that recognised the goal of the ‘eventfuaining of a common defence

policy, which might in time lead to a common defend

® Article J.4 TEU (Maastricht version).
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Especially during the last two decades, the ongpmogess of European integration
within foreign, security and defence matters hagnbd&eavily influenced by
international moments of crisis during which thedpean Union felt unable to react
in a way that would correspond to its economic uiafice in the international
community® Overall, the development of a European commonigarand security
policy and the increased commitment to a commorerdef policy has been
characterised by a bottom-up approach outsideréagyt framework and through an
institutionalisation of past practices that gratu#td to the introduction of new

institutions, procedures and structures.

Although it still lags behind the development oé tbommon foreign and security
policy, European development in security and defenmatters got new impetus
through the shortcomings experienced by the Europé@ion during the Kosovo
crisis of the 1990s, during which the EU was inddg@af significantly influencing
the violent outbreaks in its neighbourhood. TheMato Declaration by France and
the United Kingdom, which asked for the creatiormofoperational capability for the
European Union to enable it to fulfil its role dmetinternational scene, influenced
subsequent European Council meetings. These meelaty to the creation of
civilian and military capabilities needed for prepg the EU for crisis management
operations. They also encouraged the introductfamew bodies, designed to equip
the EU to become an international crisis managemaetdr. The inability of the
European Union to speak with one voice during ther wgainst Iraq in 2003
encouraged the drafting of tBeiropean Security Strategyf 2003’ the first strategic
document of the European Unidrin the same year the European security and
defence policy became operational. In January 20G8EU began its first civilian

crisis management mission — the police mission EUPBosnia and Herzegovira.

®In general, the development of security structsessms to have made most progress in the aftermath
of an international crisis or conflict. For a d&didiscussion on the reform of the United Natises

S Chesterman, ‘Reforming the United Nations: Leggity, Effectiveness and Power after Iraq’

(2006) 10 Singapore Year Book of International L%8v

" European Security Stratedy 4).

8 For a detailed analysis of tReiropean Security Strategsee S Biscop, ‘The ABC of the European
Union Security Strategy: Ambition, Benchmark, Ctdfuin S Blockmans (ed);he European Union

and Crisis Management: Policy and Legal Aspétt#l.C. Asser Press, The Hague 2008) 55-73.

® Council Joint Action (2002/210/CFSP) on the Euarp&lnion Police Mission EUPM in Bosnia
Herzegovina [2002]0J L 70/1.
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The first crisis management operation of a militaagyure, Operation CONCORDIA,
followed in March.

Part two of the chapter will outline the status gquidche EU’s common security and
defence policy under the Treaty of Lisbon. The ®owull be put on the procedures
and instruments with which European crisis managemessions are undertaken.
The chapter will be concluded by a brief overvievhow a European military crisis

management operation is launched and conductechatiqe.

Part 1

The development of a common foreign and security po licy and a
common security and defence policy — from the 1950s to the Treaty of
Nice

EU-led crisis management missions of a militaryuratake place under the auspices
of the common security and defence policy. The kbgweent of the common
security and defence policy can only be understadtthin the context of the
development of the common foreign and securitygyadf which it forms an integral
part’® The following will describe the historic developmehat led to the equiping
of the European Union with military capabilitiesdathus enabled the European

Union to become a military crisis management actor.

1. The European Defence Community and the European Political
Community — too ambitious too soon

In the aftermath of the Second World War, Robetiustan proposed in 1950 to
secure peace in Europe and in the world by plathiegkey industries of Germany
and France under a High Authority and by offeritigeo states the possibility to join
the common organisation at a later stdgehis proposal led to the foundation of the
European Coal and Steal Community (ECSC) in 1961pdrallel to the birth of

European economic integration, the Korean condlicl950 inspired proposals for

19 Article 42 (1) LTEU.
! Robert Schuman, Declaration of 9 May 19%ftg://europa.eu/abc/symbols/9-may/decl_enztm
paras 2, 4.
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European defence cooperatiGnAfter Churchill had articulated the idea of a
European Army under the command of a European kdincd Defence in August of
1950, thePleven Planby the French minister of defence went a stephéurand
suggested to incorporate the European Ministry effeBce in an institutional
structure similar to the one of the European Cadl 8teal Community’ The Pleven
Plan was built into the Treaty establishing the Europé&efence Communit§
which was signed by all the member states of theofgan Coal and Steal
Community in 19522 The European Defence Community (EDC) was supptsed

enjoy legal personality and it was designed to be supranational in nafure.

The Community was structured around a collectivierse clause and one of the
Treaty’s aims was to set up a permanent European #drat should operate within
the framework of the Atlantic Allianc® The Treaty obliged the member states to
contribute troops which should melt into a Europaamy®® At the same time, the
Treaty prohibited them in general from keeping oradi armies and only allowed the

upkeep of national troops in strictly defined cirstance$®

The ambitions of the EDC Treaty regarding the meajeéhe member states’ armed
forces goes beyond today’s integration of membsgest troops within the European
Union or NATO?! The provisions on the permanent European armysiswov that

the European Defence Community, as indicated byatse and by its context in the

Cold War, was solely concerned with the defencé/estern Europe against possible

2R A WesselThe European Union’s Foreign and Security Policy:eygal Institutional Perspective
(Kluwer Law International, The Hague 1999) 2.

13 Wessel (n 12), 2.

“Treaty establishing the European Defence Comm(Rityis, 27 Mai 1952) [hereinafter EDC].
>\Wessel (n 12) 2.

'° Article 7 EDC.

7 Article 1 EDC. For a detailed analysis of the Eagan Defence Community see M Trybus, ‘The
Vision of the European Defence Community and a Comiefence for the European Union’ in M
Trybus and N D White (edszuropean Security La@Oxford University Press, Oxford 2007) 13-42.
The European Defence Communitgs build around the Board of Commissioners thatldvbave
been equipped with the powers to adopt decisiomdifg on its member states, sometimes by
qualified majority voting. The Court of Justicetbe ECSC would have had jurisdiction over the
EDC. Atrticle 24, Article 52 EDC.

'8 Article 2 EDC.

9 Article 9 EDC

20 See chapter Il and in particular Article 10 EDE ficore details.

“ Trybus (n 17) 26 with regards to NATO and WEU.
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Soviet threaté? A security policy was missing and if the membextess wanted to
participate in humanitarian, peacekeeping, peacemaknd peace enforcement
missions, they would have to do so within the ceinté the UN but outside the EDC
framework® Today, the European security and defence poli@piserned mainly

with security issues instead.

As provided for by the EDC Treafy,the Foreign Ministers of the ECSC asked the
Assembly to draft a Statute for a European Polit€@mmunity®> under the
leadership of the president of the Assembly, thigiBe Foreign Minister Spa&aX.In
March 1953 the Statute was adopted. It includedt#keng-over of the existing
powers of the ECSC and the signed but not ratii€dC by the institutions of the
European Political Communify. Among other things, the draft Treaty embodying
the Statute of the European Community aimed atremgsihe coordination of the
foreign policies of the member staféand envisaged that the European Political
Community would form a legal union with the ECSQlahe EDC? Like the EDC
before, the European Political Community was supgo® be supranational in
naturé® and would have had a ‘juridical personality’However, in August 1954,
the French Assemblée Génerale refused to ratifyTthaty establishing a European
Defence Community due to its supranational elemeams thereby automatically

ended the project of a European Political Commuteityporarily>?

22 Trybus (n 17) 30.

% Trybus (n 17), 30.

24 Artikel 38(2) EDC.

% Draft Treaty embodying the Statute of the Europ@ammunity (10 March 1953) [hereinafter
DTSEC].

% Wessel (n 12) 2.

“"Wessel (n 12) 2.

?% Article 2 DTSEC.

2% Article 5 DTSEC.

% Article 1 DTSEC.

*! Article 4 DTSEC.

%2 F CameronThe Foreign and Security Policy of the EuropeanddniPast, Present anButure
(Sheffield Academic Press, Sheffield 1999)16; J WAwaan, ‘Foreign Policy and Defence
Cooperation in the European Union: Legal Foundatidn S Blockmans (ed);he European Union
and Crisis Management: Policy and Legal Aspgttdl.C. Asser Press, The Hague 2008) 19; Trybus
(n17) 20; Wessel (n 12) 3;
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2. De Gaulle and Fouchet

In the following years, the idea to create a comnfuneign policy as well as a
common defence policy was never given up complebglythe six EEC member
states of the European Economic Community (EEC)March 1961, De Gaulle
presented the first Fouchet Pf&The plan consisted of a draft Treaty for a Unién o
States, aiming amongst other things for the adopifca common foreign policy and
a common defence polidy.In the November version of 1961, France outlirteat t
the common defence policy would strengthen thentitaAlliance® However, De

I*® The second Fouchet Plan

Gaulle chose to prepare a new propo§alichet |
dropped amongst other initiatives the plan of coapen with NATO and the
creation of a Secretary General and thus causadfribetween France and the other
EEC member statéd.The persistent opposition of Belgium and the Neginels
ended the Fouchet process in 186td demonstrated that cooperation in matters of
foreign policy lies at the very heart of state seignty that the member states are
reluctant to losé® Nonetheless, both Fouchet plans encouraged assiscuon
highly sensitive security issues and could be airas a guide for following

attempts of European cooperati8n.

3. European Political Cooperation: from the adoptio n of reports to the
codification in the Single European Act

It was not until 1969 that the project of politicaoperation obtained new impetus
through the adoption of reports that primarily rgwised past practices of the foreign
ministers of the member states. The system of Eaogolitical Cooperation was

intergovernmental in nature and was guided by rafaéasternational law. Therefore

% Cameron (n 32) 16.

% Wessel (n 12) 4.

% Wessel (n 12) 4.

% Wessel, (n 12) 5.

3" Wessel (n 12) 5.

¥ Wessel (n 12) 5.

39S A Pappas and S Vanhoonacker, ‘CFSP and 1996vAINtergovernmental Conference, an Old
Debate?’ in S A Pappas and S Vanhoonacker (#us)European Union’s Common Foreign and
Security Policy: The Challenges of the Future, egtings of EIPA Colloquium, Maastricht, 19-20
October 1995European Institute of Public Administration, Maagtt 1996) 6.

40 Cameron (n 32) 16.
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‘the principles of consultation, consensus and idemtiality’ have been dominafit.
The member States avoided formal and legally bopdiommitments and rather
chose ‘gentlemen’s agreemerits’. The adopted reports entailed no legally binding

obligations*

With a view to future European developments in ggcand defence matters, it is
interesting to note that théondon Reportincluded a paragraph on ‘Crisis

Procedures’ which stated that

[iln order to improve the capacity of the Ten tacgkin an emergency,
working groups are encouraged to analyse areastehtpal crisis and to
prepare a range of possible reactions by the*fen.

The results achieved by European Political Coopmrdiave been dominated by the
notion of the ten foreign ministries of the memis¢éates and not so much of a
distinct ‘European’ approach. The member statesveautious of guarding their
national competences. The predominant way they tiweapproach the project of
European Political Cooperation was comparable tatonal approach to foreign
policy - by keeping it mainly reactive in natureomMétheless, the Ten also felt the
need to be part of the international community tmaéhape events in a way that
corresponded to their combined economic weighhéworld. To achieve this goal,
they recognised the importance of speaking withmiee and to consult each other
particularly regarding common positions and eveeksw joint action in the
future®® Therefore, first signs of European integratiomtstito show.

In 1986, the EPC was finally codified by the SinBleéropean Act and thus acquired
the status of primary la#’. The Single European Act (SEA) built heavily on the

“1 RG Bono, ‘Some Reflections on the CFSP Legal O(@&06) 43 Common Market Law Review
338.

42 Bono (n 41) 338.

43 E Stein, ‘European Political Cooperation (EPCha@mponent of the European Foreign Affairs
System’ (1983) 43 Zeitschrift fir auslandischeffiches Recht und Voélkerrecht 52.

“Report on European Political Co-operation issuedhmsy Foreign Ministers of the Ten on 13
October 1981 (London RepoRyess and Information Office, Federal RepubliGefmany, Bonn,
1988, part Il, para 13 [hereinafteondon Repott

5 See Part | of theondon Reporfn 44).

“6Bono (n 41) 339.
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previously achieved forms of cooperafibnand predominantly codified past
practices. Despite the inclusion of the alreadystaxy European Council into the
SEA® Article 30 SEA neither created new institutions goanted existing ones any
law making powef? The Treaty obligations rested with the High Cadting

Parties® who ‘shall endeavour jointly to formulate and implent a European

Foreign Policy™*

Although it seemed to avoid the language of ledadigations by using the term
‘endeavour’, the Single European Act also contaihad law terms such as ‘shall
ensure’. Title Ill of the SEA was guided by thenmiple of consensus and the
decisions about European cooperation were of @&ratblitical nature, governed by

international law’?

With regards to matters of security and defence,Single European Act formally
recognised the necessity of establishing a Europaantity on the international
scene, a goal that had already been expressedehyotidon ReportBack then,

however, the emphasis had been put on the ten mestates’ combined influence in

the world and not on Europe as such. Now the SB#edtthat,

[tlhe High Contracting Parties consider that ctose-operation on
questions of European security would contributeimnessential way to
the development of a European identity in extepmdicy matters. They
are ready to co-ordinate their positions more ¢josa the political and
economic aspects of securfty.

However, these still rather vague commitments wetesupposed to undermine the
framework of the Western European Union (WEU) orNATO.>* The Single

European Act was merely concerned with securityessut did not ask for defence

7 Article 1 (3) SEA.

“8Bono (n 41) 340.

49 E DenzaThe Intergovernmental Pillars of the European Un{@xford University Press, Oxford
2002) 43.

¥ The SEA therefore changed the terminology usebémeports on the EPC from ‘Member States’
into ‘High Contracting Parties’.

L Article 30 (1) SEA.

*2Bono (n 41) 339.

%3 Article 30 (6) SEA.

> Article 30 (6)(c) SEA.
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commitments?® It demonstrated a clear departure from the iddahe European

Defence Community that had predominantly focusedeafance.

4. Treaty of Maastricht

The Treaty of Maastricht that came into force i®3 @stablished for the first time a
common foreign and security policy, albeit outsitie supranational Community
legal order. An initiative by the Dutch Governmeatinclude the common foreign
and security policy into the former had faif€dn fact, the creation of the three pillar
system of the European Union has been viewed asngpromise between those
member states wishing to deepen European integratwough supranational

methods and between those member states stronlyiwgreon the concept of

intergovernmental cooperation to safeguard theipnal sovereignty’

Throughout the provisions on the common foreign aedurity policy, the Treaty
refers to the ‘Union’ and/or the ‘Member Statestddhereby abandons the language
used in the Single European Act that merely refetoethe High Contracting Parties
in its provisions on European cooperation in fgnepolicy®® The Treaty explicitly
sets out the obligation of the Union and its mendtates to ‘define and implement a
common foreign and security polic}?. The policy itself is broad and vaguely

defined as it shall cover ‘all areas of the comrfareign and security policy’.

The objectives of the common foreign and securitycy place the European Union
within the international community but at the satinge stress the EU’s confidence
in its own values and interests. The objectivesunhe the Union’s commitment to
preserving and strengthening international peadesanurity in accordance with the
principles of the UN Charter, the promotion of nmi@ional cooperation and a strong
commitment to democracy, the rule of law, and resger human rights and

fundamental freedoms. Apart from its desire to/@aole as an international actor,

> Denza (n 49) 45.

*Wessel (n 12) 9.

> R A Wessel, ‘The State of Affairs in EU Securtyd Defence Policy: The Breakthrough in the
Treaty of Nice’ (2003) 8 Journal of Conflict andc8aty Law 271; Wessel (n 12) 8.

8 M R Eaton, ‘Common Foreign and Security PolicyDrO’Keeffe and M Towmey (eds)egal
Issues Of The Maastricht Treai@hancery Law, Publishing Ltd, Chichester 1992).

% Article J.1(1) TEU.
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the EU also aimed ‘to safeguard the common val@esjamental interests and
independence of the Union’ and thereby emphasisgdvision of being an
autonomous international player based on its ownega The importance of this
objective was underlined by its systematic contegtin Article J. 1(2) TEU, where
it is mentioned as the first of all foreign poliopjectives® The Treaty on European
Union created legal obligations for the memberestddb pursue its objectives and
moves away from the soft terms used in the Singlefean Acf!

In respect to security and defence matters corsditkerprogress was also made.
Article J.4 explicitly referred to security and date issues and mentioned in its first

paragraph the

eventualframing of a common defence policy, which might in
time lead to a common defence.

This wording is the result of a compromise betwdleose member states that
welcomed the connection between security policy detence issues and those
member states that rejected any involvement of Uheon in defence mattefs.
Another compromise entailed in the Maastricht Tyeaith respect to security and
defence issues could be found in Article J.4(2) THtroducing a procedure
concerning defence matters. According to this mwiow, the WEU which was
supposed to form an integral part of the develogroéthe Union was requested by
the Union to elaborate and implement decisionsaations of the Union which have
defence implications. The provision was the outcafie increased awareness that
it is not manageable to completely exclude defetemsions from general decision-
making in the Ef?

The WEU member states that were also members d&uhgpean Union stated in a
declaration that was annexed to the Treaty that ¢foal would be

% The relationship between the EU legal order aedrternational legal order will be discussed in
more detail in chapter six.

®1 Eaton (n 58) 220. The usage of the term ‘endeav¥ouexample has been abolished.

%2 Eaton (n 58P18; D Hurd, ‘Developing the Common Foreign anduBigg Policy’ (1994) 70
International Affairs 426; Wessel (n 57) 271, 271.

3 Wessel (n 57), 271, 272.
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to strengthen the role of the WEU, in the longemtgerspective of a
common defence policy within the European Unionaclihmight in time

lead to a common defence, compatible with that loé #Atlantic

Alliance **

They also expressed ‘the need to develop a gertungpean security and defence
identity and a greater European responsibility @fedce matter$> However,
Denmark, not a WEU-member, was allowed to opt ouinfthe implementation of
decisions and actions of the Union having defermplication§® to enable the
ratification of the Maastricht Treaty.

5. Treaty of Amsterdam

In 1996, an Intergovernmental Conference begameview the Treaty on European
Union and in particular its provisions related &fehce issues. This process led to
the signing of the Treaty of Amsterdam in 1997. Theeaty of Amsterdam
introduced procedural changes, aimed at faciliggtive adoption of instruments with
which the common foreign and security policy werdé conducted. From then on,
common provisions and joint actions could be adbptequalified majority when no
defence or military matters were concerfiedievertheless, the impact of this
novelty was limited as the Treaty also introducedsibilities of blocking the use of
gualified majority voting (QMV) for important andaded reasons of national policy.
Apart from the increased use of QMV, the possipitif a qualified or constructive
abstention was introduced. When decisions havesttaken by the Council acting
unanimously, abstention by member states does maept the adoption of such
decisions. When a member state abstains in a wbtgualifies its abstention through
a formal declaration, this particular member stdtes not have to apply this

decision. In light of the principle of mutual saidty, the abstaining member state is

% Declaration on Western European Unjamnexed to the Treaty on European Union, 29 7992,
0J C 191 [hereinaftddeclaration on Western European Unippara 1.

% Declaration on Western European Unim64) para.l.

% Declaration on Denmark and the Treaty on Europeaiod, Annex 1,section C, 31 December
1992 OJ C 348.

®7 Article 23(2) TEU.
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under the negative obligation to ‘refrain from aawtion likely to conflict with or to

impede Union action based on that decisf8n’.

The Treaty of Amsterdam also introduced new bodies institutions. It established
the Secretary-General of the Council who also aagethe High Representative for
the common foreign and security policy. The Secye@eneral was assigned with
two main functions. On the initiative of the Premndy, he represented the Union in
relation to third countrie® On his own initiative, he formulated, preparedd an
implemented documents that indicated the diplomaptions for the European
Union.”® In response to claims that the common foreign sewirity policy would
lack a common approach to diplomatic matfémDeclarationon the Establishment
of a Policy Planning and Early Warning Unitas annexed to the Amsterdam Treaty.
Its tasks included the monitoring and analysing GFSP developments, the
identification of Union interests, and the timelgra of dangerous situations and the
preparation of policy options.

It is probably in the area of security and defetttat the Treaty of Amsterdam
introduced the most significant changes. ArticleTEU referred to ‘the progressive
framing of a common defence policy’ leading to ancaon defence if the European
Council should so decidé.In contrast to the Treaty of Maastricht, the Unitid not

simply ask the WEU to elaborate and implement dmassand actions of the Union,
but now the European Union availed ‘itself of th&W/ to elaborate and implement
decisions and actions of the Union which have defémplications”® Furthermore,

with the integration of the Petersberg tasks inTheaty of Amsterdam, the WEU

acquis was incorporated into the CFSP framework.

% Article 23(1) TEU.

% Article 26 TEU.

O F Dehousse, ‘After Amsterdam: A Report on the CamrRoreign and Security Policy of the
European Union’ (1998) 9 European Journal of Iragamal Law 534.

"I Dehousse (n 70) 532.

"2 Article 17 TEU.

3 Article 17(3) TEU ; Wessel (n 57) 272.

" Article 17(2) TEU.
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The Petersberg missions, defined by the WEU in 188gail three kinds of tasks -
namely humanitarian and rescue tasks, peace-kee¢pskg and tasks of combat

forces in crisis management, including peacemaking.

The significance of the introduction of the Petergbmissions into the Treaty of
Amsterdam was twofold. Not only did it introducepalicy for the Union’s defence
ambitions but also the neutral European membeesstadve had to recognise their
responsibility in the international security systénWith the inclusion of peace-
keeping missions, the Treaty of Amsterdam was its¢ treaty of an international

organisation to codify this conceft.

The Treaty of Amsterdam brought about proceduranges and introduced new
institutions in the field of the common foreign asécurity policy. These changes
were needed to provide the EU with a more functicoeaxmon foreign and security
policy by making it easier to come to decisionshiitthe CFSP and by creating a
central position, the High Representative, whichlddelp the Union to shape its
identity on the international scene. In relationdiefence matters, the Treaty also
shaped the EU’s profile by incorporating possilaisks that could be carried out in
the future and thereby offered a more concrete eqanof what could constitute a

European defence.

6. The St Malo Declaration of 1998 and the European  Council meeting in

Cologne of 1999: the birth of the European Security and Defence Policy

In the time between the signing of the Treaty ofsééndam and the Treaty of Nice,
the European Union made profound progress in theldement of a European
defence policy. Especially since December 1998 ctivcept of European defence
had been pushed forward as never before. This gsoseas a reaction to
international events that left the EU feeling pgsall while having to watch conflicts

spiralling out of control on its doorstep. The dolling section will look at the

> More information on the WEU and the Petersberkstasill follow below.

® Dehousse (n 70) 536.

"F Pagani, ‘A New Gear in the CFSP Machinery:dnagion of the Petersberg Tasks in the Treaty
on European Union’ (1998) 9 European Journal adrimtional Law 3.
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historical developments that led to the St Malo IBrtion of 1998 and the Cologne
European Council in the spring of the following yé#aat are often described as the

birth of the European Defence and Security Policy.

6.1. Excursus: A look back to coordinated European defence efforts
before St Malo and Cologne

To understand the progress that has been madeMialStand in Cologne in the late
1990s it is crucial to reflect on the security atefence structures the European
Union had been relying on before in the contexhefWestern European Union and
NATO. Therefore the sub-sections below will briefibcus on the Western European
Union and on the Petersberg Declaration that ifledtithe above mentioned

Petersberg tasks as well as on the European SeandtDefence Identity.

6.1.1. The Western European Union and the Petersber g Declaration

First attempts to coordinate European defence &eond World War can be traced
back to the Franco-British Defence Treaty of Dukkim 1947 and the Treaty of
Brussels of 1948, also called thHEreaty on Economic, Social and Cultural
Collaboration and Collective Self-Defendeetween France, the UK, Belgium, the
Netherlands and LuxemboufQy. The then-called Brussels Treaty Organisation
provided for military cooperation and adopted andiar common defence including
a joint command organisation as well as integrasitgdefenced’ In 1954, the
Treaty was modified to include Italy and Germanyd ahereby established the

Western European Unidf.

When the project of a European Defence Communitgluding the idea of a
European army, failed in the early 1950s, only WW&U managed to create a
European forum for the discussion of security eglanatters. Throughout the Cold
War, the organisation kept a low profile, being afrather marginal military

significance and having a low political impact. &ssence therefore, Western

8 WEU Secretariat-GeneralVEU today(WEU Secretariat-General, Brussels 2000) 39.
" WEU Secretariat-General (n 78) 39.
80 WEU Secretariat-General (n 78) 40.
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European Security for the non-neutral states nlunigéng to the Warsaw Pact was
provided for by NATO until the fall of the Berlin &4.5*

The relaunch of a European defence concept withbéggnning of the 1990s was
inspired by three factors. Through the approachemgl of the Cold War, the
transatlantic relationship shifted and Europe stoppeing the focus of American
security policy?? Thus, Europe not only had to become more activngure its own
security, but the US also pushed Europe to takemore responsibilities in the
military field, albeit within a UN or NATO framew&r®® The conflicts in the former
Yugoslavia during which Europe could not play aisiee role made Europeans
aware that conflicts actually take place in Eurgp®ighbourhood and are no longer
confined to other continent8.in addition, the genocide in Rwanda in 1994 are th
Balkan crisis showed Europe that it had a hugerigaeficit.2® Although the use of
force has never been first choice of the EuropeaimiJto resolve a crisis, it has
been acknowledged that Europe should have atsfgodal some kind of ready and
efficient forces and that Europe should move awaynfsimply being a civilian

power®®

Inspired by some of these shortcomings, Europeestaio rethink its military
capabilities. In response to the Maastricht detitama of the WEU member states in
1991, to develop the organisation as the defenogooent of the European Union
and to strengthen the European commitment in tHan#¢ Alliance, the WEU
Council of Ministers met in Petersberg, Bonn andopteld the Petersberg
Declaration in 19920 define the WEU’s operational role. The Declaratset out

three tasks for which military units of the WEU maen states could be employed.

81T Koivula, ‘EU Battlegroup: The Big Picture’ in Merttunen and others (ed&y Battlegroups:
Theory and Development in the Light of Finnish-Sgle@€o-operation, Research Reports No 30
National Defence College, Department of Strategit Befence Studies, Helsinki 2005
<http://www.pana.ie/download/eubattlegroups.pd.

82 J Howorth,Security and Defence Policy in the European UrfRalgrave Macmillan, New York
2007) 5.

8 Koivula (n 81) 7.

8 W F Van Eekelen and S Blockmans, ‘European Ckisisagemenavant la Lettréin S Blockmans
(ed), The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press,
The Hague 2008) 44.

8 Koivula (n 81) 6.

8 Koivula (n 81) 7.
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These tasks entail humanitarian and rescue taslegepkeeping tasks and tasks of

combat forces in crisis management, including peaaking®’

The so-calledPetersberg tasksnight appear to put a strong emphasis on civilian
crisis management. However, according to the WEre3ariat General, peace-
making is generally understood as peace enforcefhiaMithin the context of the
European Union, peace-making therefore has to teepireted as including peace-
enforcement measurf.Peace-enforcement missions use military personmel

enforce a solution to a party.

6.1.2. NATO and the European Security and Defence |  dentity

In the mid 1990s, NATO decided to strengthen itgolRaan pillar through the
creation of a European Security and Defence Idef&SDI). The goal was for
European states to assume greater responsibilityhér own security matters as
well as to develop a more balanced transatlantitioaship? The NATO Council
in Berlin in 1996 acknowledged that the Europeamobrshould have the capacity
for autonomous action for crisis management whefeT® as a whole is not
involved, that NATO and EU should develop more @ffee mutual cooperation and
transparency based on the already existing meaharbgtween the Alliance and the
WEU, and that unnecessary duplication of defenpaluiities for EU member states
were to be avoidelf The key concept was that for WEU-led operatiorsasgble
but not separate NATO capabilities and assets dhmilised?

6.2. St Malo and the Joint Declaration on European  Defence
However, the new concept of ESDI had been oversuthb Joint Declaration on

European Defencat the Franco-British Summit in St Malo in Decem88, the

8" Western European Union, Council of Ministers, Paerg Declaration, Bonn, 19th June 1992, II.
On strengthening WEU's operational rolettp://www.weu.int/documents/920619petenzdf

8 WEU Secretariat-General (n 78) 11 at FN 1.

89S Blockmans, ‘An Introduction to the Role of #8& in Crisis Management’ in S Blockmans (ed),
The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press, The
Hague 2008) 9.

% Blockmans (n 89) 9.

%L NATO Office of Information and PresSATO Handbook NATO Office of Information and Press,
Brussels 2001) 97 [hereinafter NATO Handbook].

92 NATO Handbook (n 91) 97, 98.

% NATO Handbook (n 91) 97, 98.
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so-calledSt Malo Declaratio™* Together with the Cologne European Coundil

marked the birth of the European Security and DefdPolicy. But what encouraged
the European Union to adopt a European Security Ref@nce Policy entailing
autonomous capabilities that went beyond the dewedmt of an ESDI within the

existing NATO framework?

Within Europe, defence matters have always beenrdded by the UK and France,
the two major European military actors. Traditidpathe UK has always built on a
strong partnership with the US through the Atlarkiiance. However, NATO'’s
difficulties during the Balkan crisis created tlearf that Europe’s weak operational
capacities could eventually jeopardise this pastmie® France meanwhile had
always favoured Europe as a security actor as atethalance to US dominance as a
means of safeguarding French interéstgfluenced not only by the war in the
Balkans but also through the experience of joiditany operations in that regidhe
two countries reached a compromise that combinegindé’s desire for an
autonomous European military capacity with the Udé&mand for conformity with
existing NATO obligation€® It was decided that,

[the European Union needs to be in a positionlay fs full role on the
international stage. This means making a realitytlod Treaty of
Amsterdam, which will provide the essential basisUnion actior?’

To this end, the Union must have the capacity fdp@omous action,
backed up by credible military forces, the meansldoide to use them
and a readiness to do so, in order to respondeaniational crise$”

This bilateral initiative on an autonomous Europé&aturity and Defence Policy,

overshadowed by Europe’s weaknesses during thevdasanflict, was accepted by

% Franco-British Summitjoint Declaration on Europeabefense, Saint-Malo, 4 December 1998,
available at fttp://www.atlanticcommunity.org/Saint-Malo%20Deeltion%20Text.htr#
[hereinafterSt.Malo Declaratioh

% Cologne European Council, Presidency Conclusi®msd 4 June 1999, Annex IEuropean
Council Declaration On Strengthening The Commornopaan Policy On Security And Defence
% Koivula (n 81) 9.

" Koivula (n 81) 9.

% St.Malo Declaration(n 94) para 2.

% St.Malo Declaration(n 94) para 1.

190 5t Malo Declaratior(n 94) para 2.
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the other European member states and transformedE8DI into the European
Security and Defence Policy (ESD®J.During the Kosovo conflict, the European
member states had found it challenging to send0e® soldiers although their

combined troops included more than 1.5 million perel!®?

6.3. European Council meetings in Cologne and Helsi  nki preparing the
EU for military crisis management missions
At the European Council meeting in Cologne in 198% heads of states and

government declared that they

are convinced that the Council should have thitylo take decisions
on the full range of conflict prevention and crisitanagement tasks
defined in the Treaty on European Union, the ‘Pdsterg tasks’. To this
end, the Union must have the capacity for auton@amtion, backed up
by credible military forces, the means to decideus® them, and a
readiness to do so, in order to respond to intemmalt crisis without

prejudice to actions by NATO. The EU will therelmgiease its ability to
contribute to international peace and security @ecoedance with the
principles of the UN Chartéf?

In the following years, the European Union was dfme equipped with the
necessary military and civilian capabilities to agg in international crisis
management. The Helsinki European Council in Deeagmdfl the same year
introduced four initiatives for that purpose, imdilng the adoption of a European
headline goal for readily deployable military catliibs, the establishment of new
political as well as military bodies within the Guil, the agreement of principles on
cooperation with non-European members of the AttaAlliance and other EU

partners in EU-led military crisis management nussiand the Council also

101 Koivula (n 81) 10.

1925 Biscop, ‘The European Security Strategy: Impleting a Distinctive Approach to Security’
(2004) ‘Sécurité & Sratégie’, Paper No. 82, the &dyefence College (IRSD-KHID), Brussels
<http://www.politologischinstituut.be/PE2004/docuntsfiBiscop.pdf 3.

193 Cologne European Council, Presidency Conclusi®@sd 4 June 1999, Annex |European
Council Declaration On Strengthening The CommorolRaan Policy On Security And Defenpara
1.
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requested EU member states to improve their ndtiand multinational military

capabilities to carry out Petersberg tat¥s.

With the Helsinki Headline Goathe European Council underlined its determination
to develop an autonomous military capacity ‘to ketuand conduct EU-led military
operations in response to international cri$®s’.This process did not entail the
creation of a European arm$f.

By the year 2003, the EU member states wanted to

be able to deploy rapidly and then sustain foregmble of the full range
of the Petersberg tasks as set out in the Amstefidaaty, including the
most demanding, in operations up to corps levelt@ud5 brigades or
50,000 — 60,000 persons). These forces should BHeanty self-
sustaining with the necessary command, control amelligence
capabilities, logistics, other combat support smwiand additionally, as
appropriate, air and naval elemetfts.

Member states wanted to be able to deploy thesedowithin sixty days and they
intended ‘to sustain such a deployment for at leas year'®® The Helsinki
Headline Goalindicates that European military operations shooiddentially be

capable of tackling any crisis similar to the oné&/uigoslavia->®

Of practical significance for the undertaking oftaaomous EU-led operations in
which NATO as a whole is not engaged is Bexlin Plus Agreememf December
2002 between NATO and the EU which assured thaEthevould have access to
NATO’s planning capabilities; presumed availabiliey NATO capabilities and
common assets such as communications units andjleaders and the availability

194 Helsinki European Council, Presidency Conclusid@sAnd 11 December 1999, Annex 1 to
Annex IV, Presidency Progress Report To The Helsinki Europg@amncil On Strengthening The
Common European Policy On Security And Defehteoduction [hereinafterelsinki European
Council

19 Helsinki European Counc{h 104) para. 27

1% Helsinki European Counc{h 104) para. 27.

197 Helsinki European Counc{h 104) Military capabilities for Petersberg tasks

198 Helsinki European Counc{h 104) Military capabilities for Petersberg tasks

199 3 Coelmont, ‘Europe’s Military Ambitions’ in S Biep and F Algieri (eds)fhe Lisbon Treaty and
ESDP: Transformation and Integratiqdune 2008) Egmont Paper 24, Egmont — The Rogéture
for International Relationshttp://www.egmontinstitute.be/paperegm/ep24>p@lf
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of NATO European command optioh§. The EU crisis management operation
CONCORDIA in the Former Yugoslav Republic of Mace@owas carried out by
the EU using NATO assets and capabilifi€s.

Despite all of these developments, the EU stilkéaca clear and comprehensive
plan of how to manage the security issues it facesder to become a reliable self-
standing security actor on the international scéhenfluenced by the terrorist
attacks of 9/11 and the war against Irag in 200&duvhich the EU could not speak
with one voice, theEuropean Security Strategyf 2003 was intended as the
answer not only to this problem but also as a mdangroviding the missing
European culture of crisis managem#gfit.

The European Security Strate@y based on three pillars. First, it identifies tiiobal
challenges and key threats, including terrorisra,gtoliferation of weapons of mass
destruction, regional conflicts, state failure amdanised crime. This is followed by
the setting up of strategic objectives on how thiseats can be addressed, entailing
the creation of a secure European neighbourhood taadcommitment to an
international order based on multilateralism. Timalfpart of the Security Strategy
focuses on how Europe can build a more cohereeidgiorpolicy and increase the
effectiveness of its crisis management. The adopifothe Security Strategy led to
the broadening of possible ESDP missions, addingrag sector reform as part of
broader institution-building, joint disarmament ocgteons and the support for third
states in combating terrorism. The six missions sometimes referred to as the

Petersberg Plus Tasks.

In June 2004, the Brussels European Council adap2010 Headline Goah an
attempt to reflect not only thEuropean Security Stratedyut also to build on the

110 For a detailed analysis of the Berlin Plus Agreentleat consists of 14 documents, see M
Reichard, ‘The EU-NATO ‘Berlin Plus’ Agreement: TBdent Eye of the Storm’ in S Blockmans
(ed), The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press,
The Hague 2008) 233-253.

111 Operation CONCORDIA/FYROM, Council Joint Action @892/CFSP on the European Union
military operation in the Former Yugoslav Repuldfdvlacedonia [2003] OJ L 34/26, Article 1 (3).
12 Koivula (n 81) 13.

113 European Security Stratedy 4) 11.

4Bjscop (n 102) 7; Koivula (n 81) 13.
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experience of past EU-led military operatidrtemisin the Democratic Republic of
Congo™*® The main innovation of th2010 Headline Goalas the commitment of
the EU member states to ‘respond with rapid andstkec action applying a full
coherent approach to the whole spectrum of crisgagement operations covered
by the Treaty on European Uniof*® As part of EU rapid response, tbattlegroup-
conceptwas developed:’ Battlegroups are composed of 1,500 troops andbean
deployed for a period of up to 120 days within ¢axyys. They have been designed to
‘strengthen the EU’s ability to respond to possibl requests'*® The European
Council meetings in Helsinki, Feira, Nice and Lagkeovided for the establishment
of the necessary new orgar8.Among these institutions were the Political and
Security Committee (PSCJ° the EU Military Committee (EUMC¥! and the EU

Military Staff (EUMS)?%1%

115N Gnesotto, (chair), ‘European defence: A propémah White Paper’ (2004) Report of an
independent Task Force, EU Institute for Securitydies
<http://www.iss.europa.eu/uploads/media/wp2004:p&0.

1% Headline Goal 2010approved by General Affairs and External Relai@ouncil on 17 May

2004, endorsed by the European Council of 17 antuh8 2004, para 2 [hereinafiéeadline Goal
2014.

" Headline Goal 2010(n 116) para 4.

18 Headline Goal 201@n 116) para 4. Apart from the development ofliméon’s military

capabilities through thielsinkiHeadline Goaland the2010 Headline Goalthe EU’s civilian
capabilities have also been enhanced. The FeirgpEan Council of June 2000 established the
civilian aspects of EU crisis management in théofeing four areas: rule of law, civil administratio
police and the protection of the civilian population 2004, the Brussels European Council then went
on to approve th€ivilian Headline Goal 2008which states that the Union should be able to
undertake monitoring missions and to provide supfoorEU special representatives. Included
activities are security sector reform as well ggpsut of reintegration, disarmament and
demobilisation processes. In November 2007 (ivdian Headline Goal 201@vas approved,
demanding the incorporation of human rights andlgeissues into the system of civilian operations
as well as the enhancement of coherence throughetier exploitation of synergies between civilian
and military EDSP action and Community action.

19M Ortega, ‘Beyond Petersberg Missions for theMilitary forces’ in N Gnesotto (edgU

Security and Defence Policy: The first five yedi399-2004)Institute for Security Studies, European
Union, Paris 2004

120 Council Decision 2001/78/CFSP setting up the Raliand Security Committee [2001] OJ L27/1.
121 Council Decision 2001/79/CFSP setting up the MlilitCommittee of the European Union [2001]
0J L 27/4.

122 Council Decision 2001/80/CFSP on the establishroétite Military Staff of the European Union
[2005] OJ L132/17.

123 For more information on the PSC, EUMC and EUMSSdauke, ‘Peculiarities in the
Institutionalisation of CFSP and ESDP’ in S Blockraded),The European Union and Crisis
Management: Policy and Legal Aspe€IsM.C. Asser Press, The Hague 2008) 79-81, 83-85.
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7. Treaty of Nice

The Treaty of Nice which entered into force in 2088lects these ongoing
developments and put more emphasis on the develdpshe@ common security and
defence policy?* The provision on the EU’s relationship with the WEHn old
Article 17 (1) TEU as well as the provision dealwgh the role of the WEU in the
implementation of EU decisions focusing on defenwdters were removed. From
now on, the EU was granted with the competencectarathe spheres of all the
Petersberg tasks, a decision indicating that causehad finally been reached on a
European Security and Defence Pofi3The Treaty of Nice also introduced a treaty

basis for the Political and Security Committee assigned it with new task&>

Since the Cologne European Council in 1999, theofean Union has gradually
been equipped with institutions, procedures andcgires that enable it to become an
international military actor. One of the latestonations before the entry into force
of the Treaty of Lisbon but outside the Treaty feavork was the introduction of a
European Defence Agend§. The agency’s key role in developing the military
capabilities identified in theHeadline Goal 2010has been emphasisdy the
Declaration on Strengthening Capabiliti&s.

Part 2

The state of affairs of the common security and def  ence policy under

the Treaty of Lisbon

In the context of the failed process of creatin@aastitution for Europe, thieaeken
Declaration on the Future of the European Unidentified the need to enhance the
effectiveness and coherence of European foreigitypak a key questiot?? This

awareness carried on into the mandate of the lovergmental Conference that was

124 p KoutrakosEU International Relations LaHart Publishing, Oxfor®006)455

1% \Wessel (n 57) 274.

126 Article 25 TEU Nice version.

127 Council Joint Action 2004/551/CFSP on the esthiotisnt of the European Defence Agency
[2004] OJ L 245/17.

128 Council of the European UnioBeclaration on Strengthening CapabilitieBrussels 11 December
2008 <http://www.consilium.europa.eu/ueDocs/cms_Data/fiwessData/en/esdp/104676 pdf.

129 presidency Conclusions, European Council Meetirigaieken 14 and 15 December 2001, Annex |
Laeken Declaration on the future of the EuropeaimtdnSN 300/1/01 REV 1.
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assigned with the task to draw up the reform tréaB007>*° The Treaty of Lisbon
responded to this request by creating new orgadsgnntroducing new concepts.
The next part will describe the status quo of thmon security and defence policy
as an integral part of the common foreign and $icpolicy™** under the regime
established by the Treaty of Lisbon. The TreatyLisbon renamed the European
security and defence policy the common securitygefdnce policy (CSDP) and for

the first time included a whole section on thisi¢dp?

Through the Treaty of Lisbon the European Commumigs superseded by the
European Union. This development in turn indicatexiformal abolition of the pillar
structure. Nevertheless, the common foreign andrggagoolicy is still subject to
specific rules and procedurfé.The systematic context of the common security and
defence policy as an integral part of the commoreifm and security policy
indicates that the treaty section covering the farmntails some lex specialis
provisions. These relate in particular to procedwsiad institutional settings. The
CSDP still does not provide for unique security aefience instruments. Thus, the
foreign policy tools available under the commorefgn and security policy need to
be used if the EU launches and conducts a miltasys management mission. Due
to this structure, the main focus of the next sectwvill be put on the common
security and defence policy under which militarysisr management missions take
place. Differences between the former and the comfaceign and security policy

will be pointed out when necessary.

The Treaty of Lisbon was aimed at strengtheninglthen’s common security and
defence policy. To this end it introduced instibat, extended the definition of the

Petersberg task¥ and provided for the inclusion of a mutual defemtause, a

130 Brussels European Council, Presidency Conclus@h@2 June 2007, ANNEX I, IGC Mandate,
11177/1/07 REV 1, para 1.

131 Article 41(1) 1st sentence LTEU. See also Art#é1) T sentence LTEU that states that the
common foreign and security policy shall include grogressive framing of a common defence
policy.

32 Articles 42-46 LTEU.

133 Article 24 (1) subparagraph 2 LTEUY $entence.

'3 |n practice, their scope had already been expabédfmte the entry into force of the Lisbon Treaty.
See A Missiroli, ‘The New EU ‘Foreign Policy’ Systeafter Lisbon: A Work in Progress’ (2010) 15
European Foreign Affairs Review 445.
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solidarity clause and an explicit reference to NATi®addition, the Treaty enlarged
the concept of enhanced cooperation. For the tiims it also covers the common
security and defence policy. The Treaty of Lislaéso introduced the mechanism of
permanent structured cooperation. All of this v explained in the following but

first, the scope of the common security and defgadiey will be explained.

1. The scope of the common security and defence pol icy

The EU’s competence regarding the common secunty defence policy is not
defined by the Treaty itself and it can be diffictd determine what constitutes
security within the meaning of the common foreigwl gecurity policy or within the
meaning of the common security and defence pol&y.far all military crisis
management missions of the European Union have laelpted within the
framework of the common security and defence polldys practice indicates that at
least all matters of a military nature irrespectdfehe question of how robust their
mandate is are covered by the common security efehde policy. The question of
the delimitation of both policy fields is not withb practical significance due to

differing procedural rules and institutional inveiaent.

Although lacking definitions, the common securitydadefence policy identifies its
specific purpose within the EU’s foreign policywstture and points out the goals that

are to be achieved. The Treaty of Lisbon now states

[tlhe common security and defence shall includepitogressive framing
of a common Union defence policy [which] will ledd a common
defence, when the European Council, acting unarsigpgo decides. It
shall in that case recommend to the Member Statadioption of such a
decision in accordance with their respective coumsdinal
requirements>>

In comparison to the Treaty of Nice, the Treatyglaage is now more affirmative.
The wording has changed from ‘might’ to ‘will" aneplaced ‘should’ to ‘when’.
From the Treaty of Maastricht, asking for the ‘ewmh framing of a common
defence policy which might in time lead to a comnuw@fence’, via the Treaty of

135 Article 42 (2) LTEU.
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Amsterdam, stating ‘the progressive framing of angwn defence policy which
might lead to a common defence should the Counciecide’ and to the Treaty of
Nice which deleted all operational references te WEU, the CSDP has made

profound progress.
The purpose of the common security and defenceyplito

provide the Union with an operational capacity Jfmissions outside the
Union for peace-keeping, conflict prevention andersgthening
international security in accordance with the pptes of the United
Nations Chartet*

The Treaty of Lisbon has extended the definitiorthef so called Petersberg tasks
with which the common security and defence pol&cgarried out. They

shall include join disarmament operations, humaiamsand rescue tasks,
military advice and assistance tasks, conflict préon and peace-
keeping tasks, tasks of combat forces in crisis agament, including
peace-making and post-conflict stabilisattoh.

This wording indicates a broad range of militaryski® including peace
enforcement®® The Treaty therefore helped to provide a muchreteanderstanding
of the Petersberg tasks that have been subjectffeyirty interpretations by the

individual member states befo®.

The Treaty of Lisbon also helped to clarify theunatof the common security and
defence policy. The Treaty introduced a mutualséssce clause that provides that
‘[i]f a Member State is the victim of armed aggiesson its territory, the other

Member States shall have towards it an obligatibai® and assistance by all the

136 Article 42 (1) LTEU.

1375 Biscop and J Coelmont, ‘Permanent Strutured €auion: In Defence of the Obvious’ (2010)
ISS Opinion, European Union Institute for SecuBtudies
<http://www.iss.europa.eu/uploads/media/Permanemnictsired _cooperation.pelfl.

138 Article 43(1) LTEU.

1393 Coelmont, ‘Europe’s Military Ambitions’ in S Risp and F Algieri (eds)[he Lisbon Treaty and
ESDP: Transformation and Integratid@008) Egmont Paper 24, Egmont — The Royal Irtstifor
International Relationshttp://www.egmontinstitute.be/paperegm/ep24=p6if

149 coelmont (n139) 6.
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means in their power, in accordance with Article 8fiL the United Nations
Charter''*! Although the Treaty text speaks of mutual defetive ‘obligation of aid
and assistance’ is rather a duty of mutual assiet4flt is for each member state to
decide how to assist — with or without military insnents*** Therefore the mutual

assistance clause will not alter the European Uimitna military allianceé®*

In addition, a solidarity clause has been intredlioutside the CSDP framework in
Article 222 LTFEU which nonetheless has a militaliynension* In case of a
terrorist attack or a natural or man-made disadtex, Union and the European
member states are called to act jointly in a smfisolidarity. In such a case, the
Union is asked to make all instruments at its dsgp@vailable, including military

resources made available by the member stétes.

2. Objectives of the common security and defence po licy

The Treaty of Lisbon aimed to achieve greater cameg and consistency in the
EU’s external relations. For this purpose, it hatsoduced a single set of objectives
and principles that guide external Union actioregpective of which policy sector is
concerned. Thus the common security and defendeypshall be guided by the

general principles of the EU’s external actfh.

These general principles put a strong emphasis wrdaimental rights and

demonstrate a strong commitment to international Tehey include the

principles which have inspired its own creation,vealepment and
enlargement, and which it seeks to advance in tha@erwworld:
democracy, the rule of law, the universality andivisibility of human
rights and fundamental freedoms, respect for hurdanity, the

1L Article 42 (7) LTEU.

192 p Koutrakos, ‘The Role of Law in Common Securityl ®efence Policy: Functions, Limitations
and Perceptions’ in P Koutrakos (eBlyropean Foreign Policy: Legal and Political Perspiges
Edward Elgar Publishing Limited, Cheltenham 20138.2

143 Koutrakos (n 142) 238.

144 Koutrakos (n 142) 238; B Angelet, Bruno and | Vasj ‘European Defence in the Wake of the
Lisbon Treaty’ (2008) Egmont Paper 21, Egmont — Rbgal Institute for International Relations
<http://www.egmontinstitute.be/paperegm/ep.2 1>08if.

145 Koutrakos (n 142) 240.

196 Article 222(1) LTFEU.

147 Article 23 LTEU, Article 21(3) LTEU.
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principles of equality and solidarity, and respiectthe principles of the
United Nations Charter and international 4.

Furthermore, the Union is asked to,

(a) safeguard its values, fundamental interestsyurgg, independence
and integrity;

(b) consolidate and support democracy, the rulawf human rights and
the principles of international law;

(c) preserve peace, prevent conflicts and strengtheernational

security, in accordance with the purposes and iplieee of the United
Nations Charter, with the principles of the Helsifknal Act and with

the aims of the Charter of Paris, including thoskating to external
borders;

(h) promote an international system based on gé&omultilateral

cooperation and good global governafite.

These references to international law, the purpasesthe principles of the United
Nations and to human rights will be discussed iaptér six below which will
examine the legal relationship of the European bnieth UN Security Council

resolutions.

3. CSDP Instruments

The Treaty of Lisbon introduced some modest chamggarding the instruments

with which the common security and defence polgyonducted. These changes
mainly resulted in the renaming of the instrumehRts. example, the terms ‘common
positions’ and ‘joint actions’ were deleted in favaf the term ‘Council decision’

but the instruments as such still exist.

According to Article 25 LTEU,

[tlhe Union shall conduct the common foreign ancusigy policy by:
(a) defining the general guidelines;

(b) adopting decisions defining:

() actions to be undertaken by the Union;

(ii) positions to be taken by the Union;

148 Article 21(1) LTEU.
149 Article 21(2) LTEU.
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(i) arrangements for the implementation of theid®ns referred to in
points (i) and (ii);

and by

(c) strengthening systematic cooperation betweemidde States in the
conduct of policy.

Over the past few years, practice has also ledhe¢odevelopment of decisiorssii
generis In addition, the conclusion of international agreents should be included in
the list of instruments at the disposal of the fpean Union to conduct its security
and defence policy?° If a military crisis management mission is carried with the
consent of the host state, the EU will concludetatus of mission agreement
(SOMA) or a status of force agreement (SOFA) with host state, setting out the
legal status of the deployed trodps.

In the following, the Council decision defining @mets to be undertaken by the
Union, formerly known as joint actions, as well @suncil decisions defining
positions to be taken by the Union, formerly knoasrcommon positions, will be
briefly outlined as they are the instruments usedactice when the European

Union conducts its crisis management operations.

3.1. Council decisions defining actions to be under taken by the Union

The Lisbon Treaty replaced the instrument of jaictions that ‘shall address specific
situations where operational action by the Uniodésmed to be requiréd® with
Council decisions where ‘the international situatiequires operational actiot?® In
practice, the instrument is merely referred to d€@uncil Decision’ and cited in
conjunction with Article 43 (2) LTEUJ>

%0 Article 37 LTEU, Article 216 LTFEU..

51T Hadden (ed)A Responsibility to Assist: EU Policy and PracticeCrisis-Management
Operations under European Security and Defenceciolh COST RepofHart Publishing, Oxford
2009) 67.

152 Article 14 TEU Nice version.

153 Article 28 LTEU.

1% See for example, Council Decision 2010/96/CFSR &uropean Union military mission to
contribute to the training of Somali security fs¢2010] OJ L 44/16.
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Before the entry into force of the Treaty of Lisb@rint actions based on old Article
14 TEU (Nice version) were used for militAty as well as civilian ESDP
missions=>® The current Treaty on European Union, like itsvjmes version, lacks a
clear definition of this type of instrument but appears that Council decisions
defining action to be undertaken by the Union caurgito be used in the same way as

they were previously.

3.2. Council decisions defining positions to be tak en by the Union
According to Article 29 LTEU, the

Council shall adopt decisions which shall define @pproach of the
Union to a particular matter of a geographical benmatic nature.
Member States shall ensure that their nationalcigsliconform to the
Union positions.

Although the Treaty offers the criterion that Coiliigiecisions defining positions to
be taken by the Union shall refer to a particulatter of a geographical or thematic
nature™’ the TEU lacks a detailed definition of this instrent (formerly been

known as a common position). In practice, this tgpenstrument is merely referred

to as a Council decisioi®

3.3. Procedure for the adoption of CSDP instruments

The procedure for the adoption of Council decisiovithin the context of the
common security and defence policy differs slightlgm the procedure applied
within the common foreign and security policy. Colirdecisions including those
initiating a crisis management mission of a militaature need to be adopted by the
Council that either acts on a proposal from thenHRgpresentative of the Union for

Foreign Affairs and Security Policy or in resporieean initiative from a member

135 Council Joint Action 2003/423/CFSP on the Europdaion military operation in the Democratic
Republic of Congo [2003] OJ L143/50.

156 council Joint Action 2003/681/CFSP on the Europdaion Police Mission in the Former
Yugoslav Republic of Macedonia (EUPOL ‘Proxima’P[3] OJ L 249/66

157 Before the Treaty of Amsterdam, neither the Sitifileopean Act nor the Treaty of Maastricht
offered even this rather vague condition.

138 See for example, Council Decision 2010/126/CFSErating Common Position 2009/138/CFSP
concerning restrictive measures against SomaliaQp0J L 51/18, which is based on Article 29
LTEU.
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state™® Security and defence decisions require a unanimotes®® The institutional
involvement and voting requirements therefore shgtiffer from the adoption of
common foreign and security policy instruments. Tatter are adopted by the
European Council and the Council (which must acanimously}®* unless a
qualified majority vote is permitted according teetrare exceptions mentioned in
Articles 31(2) and (3) LTEU. Nevertheless, decisidhat have military or defence

implications always require a unanimous vi§te.

Member states, however, still have the possibdityabstaining from a vote in the
Council without blocking a Council decision, acaogl to the principle of
constructive abstentiofi> Under the condition that they make a formal dedtian
qualifying their abstention, they are not obligedapply the decision. The Council
decision nevertheless commits the Union as a wéadkit is not without effects for
the abstaining member states. ‘In a spirit of musadidarity’, they are under the
negative obligation to ‘refrain from any actiondllg to conflict with or to impede
Union action based on that decisidff . However, if the abstaining states represent
one third of the member states as well as one tifithe Union’s population, the

Council decision cannot be adopted.

For the first time, the Treaty of Lisbon also emablmember states within the
common security and defence policy to use the qunueenhanced cooperatiof.

This concept allows a group of at least nine merstaes to adopt CSDP acts under

139 Article 42(4) LTEU.

180 Article 42(4) LTEU.

161 Article 31(1) LTEU.

162 Article 31(4) LTEU.

183 Article 31(1) LTEU.

164 Article 31(1) LTEU.

185 Article 20 LTEU in conjunction with Articles 326TIFEU-334 LTFEU. The concept of enhanced
cooperation was introduced by the Treaty of AmsterdBack then it excluded the common foreign
and security policy. The Treaty of Nice extendesl ¢bncept to the CFSP but only referred to the
implementation of CFSP instruments and not to théaption. The Treaty of Lisbon abolished this
distinction. For a detailed analysis of the cone#nhanced cooperation see M Cremona,
‘Enhanced Cooperation and the Common Foreign andriBgand Defence Policies of the EU’
(2009) EUI Working Paper Law 2009/21
<http://cadmus.eui.eu/bitstream/handle/1814/13008L R009 21.pdf?sequence=1-17; R
Wessel, ‘Differentiation in EU Foreign, SecuritjdaDefence Policy: Between Coherence and
Flexibility’ in M Trybus and N White (edsguropean Security LaOxford University Press, Oxford
2007) 225-248.
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strict substantive and procedural conditions. EnpBken cooperation is only
permissible if it furthers Union objectives, pratt/nion interests and reinforces the
process of European integratitfi According to the last resort principle, the Colinci
shall only authorise enhanced cooperation if thgealves of such cooperation
cannot be attained by the Union as whole withineasonable tim&’ CSDP
instruments adopted within the framework of enhdno®operation are only binding
on those member states that particig&te.

3.4. Implementation of CSDP instruments

In the absence of a European army, the EuropeaonUreeds capable and willing
member states to make their military personnellabks for EU-led military crisis
management missions. Although European membersstagenot obliged to deploy
their troops for a European mission, the TreatyLisbon asks Member states ‘to
make civilian and military capabilities availabtethe Union for the implementation
of the common security and defence poli&y’ They are also explicitly asked to

improve their military capabilitie¥”°

The Treaty of Lisbon codified past practice andhfally recognised two ways in
which a group of member states can be assigned thhmplementation of the
Union’s common security and defence policy. Accogdto the concept of ad hoc
cooperatiort,”* ‘the Council may entrust the execution of a tast.at group of

Member States in order to protect the Union’s v&laled serve its interestg?

In addition, the Treaty introduced the possibiligf permanent structured
cooperatioh’® for those ‘Member States whose military capalftifulfil higher

criteria and which have made more binding commitsém one another in this area

186 Article 20(1) LTEU.

167 Article 20(2) LTEU.

188 Article 20(4) LTEU.

189 Article 42(3) subparagraph 1 LTEU.

170 Article 42(3) subparagraph 2 LTEU.

71 Article 42(5) LTEU, Article 44 LTEU.

172 Article 42(5) LTEU.

173 Article 42(6) LTEU, Article 46 LTEU in conjunctiowith the Protocol on Permanent Structured
Cooperation.
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with a view to the most demanding missiohé.The Protocol on Permanent
Structured Cooperatioannexed to the Treaty of LisbORsets out the conditions for
participation and outlines the objectives that dughbe achieved. According to its
preamble, the High Contracting Parties are detexchito ensure that the Union is
capable of fully assuming its responsibilities witlthe international community’.
The preamble also reveals that the strengthenintpeofEU’s security and defence
policy asks member states to put more efforts tinéir capabilities. In addition, the
concept is viewed as one possible means to putEldes call for effective
multilateralism as expressed in Esiropean Security Strateggto concrete forms.
The preamble recognises ‘that the United Nationga@sation may request the
Union’s assistance for urgent implementation ofsmiss undertaken under Chapter
VI and VII of the United Nations Charter’. Thusgthwo objectives to be achieved
through the concept of permanent structured cotiparare the intensification of the

development of defence capabilities and the capsxupply a battle grou®

4. Institutions

One aim that was to be achieved with the failedstiition and that was carried
over to the Treaty of Lisbon was the need to makecommon foreign and security
policy more coherent, effective and if possible endemocrati¢’’ For that purpose,
the Treaty altered the institutional setting of teenmon foreign and security policy.
New bodies like the High Representative for Foreddfairs and Security that will
be assisted by the European External Action Seagogell a permanent President of
the European Council have been introduced. Thetdanirole played by the

Commission and the European Parliament have biglglenhanced’®

174 Article 42(6) LTEU. For a discussion of the coniceppermanent structured cooperation see for
example S Biscop, ‘Permanent Structured Cooperatiohthe Future of ESDP’ (2008) Egmont Paper
20, Egmont-The Royal Institute for International&i®ns <http://aei.pitt.edu/8970/1/ep20.pd1-19.

175 protocol (NO 10) on Permanent Structured Coopmrdiistablished by Article 42 of The Treaty
On European Union [ hereinafter Protocol on PermaBé&uctured Cooperation].

178 Article 1a) and b) Protocol on Permanent Structu@eoperation

"7 European Council, Presidency Conclusidreeken Declaration On the Future Of The European
Union, European Council Meeting in Laeken, 14 and 15ebdxer 2001, Annex B3, SN 300/1/01
REV.

178 The European Parliament can now hold a debatheoprogress made in the implementation of
the common security and defence policy twice a,y&gicle 36 (2) LTEU. For the role of the
European Parliament in crisis management see K&adbbropean Parliamentary Oversight of Crisis
Management’ in S Blockmans (edfye European Union and Crisis Management: Policg bagal
AspectqT.M.C. Asser Press, The Hague 2008) 181-198.
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4.1. The High Representative and the European Exter nal Action Service

The new position of the High Representative foreligmm Affairs and Security Policy
led to the abolition of the position of the Secrgi@eneral of the Council that
exercised the function of High Representative e tommon foreign and security
policy*”® and also made the position of the CommissionerEiternal Relations
redundant. This office now links the Council wittretCommission as she chairs the
Foreign Affairs Councif® and serves as one of the vice presidents of the
Commission®* The High Representative’s task is to conduct théok/s common
foreign and security policy as well as its commenusity and defence polidy? She
shall contribute through her proposals towards pheparation of the common
foreign and security policy and shall ensure immatation of the decisions adopted
by the European Council and the Coul&IThe High Representative represents the
Union for matters relating to the common foreigrd asecurity policy, conducts
political dialogue with third parties on the Unisrbehalf, and expresses the Union’s

position in international organisations and atrinéional conference§?

The High Representative enjoys its strongest rathinvthe common security and

defence policy. Decisions relating to the commorusty and defence policy

initiating a crisis management mission are adopgigdthe Council on either its

proposal or on the initiative of a member st&teCouncil decisions that form part
only of the common foreign and security policy dit have to be proposed by the
High Representative.

In her work, the High Representative is assistedhgyEuropean External Action

Service'®™ The European External Action Service (EEAS) is wncfionally

179 Article 18(3) TEU.

180 Article 18(3) LTEU.
181 Article 18(4) LTEU.
182 Article 18(2) LTEU.
183 Article 27(1) LTEU.
184 Article 27(2) LTEU.
18 Article 42(4) LTEU.
18 Article 27(3) LTEU.
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autonomous body that works under the authority h&f High Representativé’
Several departments and functions that were prelyioexercised by the General
Secretariat of the Council and by the Commissiah@ommission Delegations have
been transferred to the European External ActiorviG&a In addition to being in
charge of the Policy Unit and the CSDP and crisenagement structures that
contain the Crisis Management and Planning Diret¢gorthe Civilian and Conduct
Capabilities and the European Union Military Stafie EEAS will take over the
Directorate-General E as well as the officials bé tGeneral Secretariat of the
Council on secondment to European Union Specialrédepmtatives and CSDP
missions'® In relation to the departments and functions mmesfy exercised by the
Commission, the European External Action Servick take over the Directorate-
General for External Relations, including for exaenpirectorate A (Crisis Platform
and policy coordination in CFSP), Directorate B (Materal Relations and Human
Rights) and Directorate D (European Neighbourhoodlici? Coordination).
Additionally, the Directorate-General for Developmas well as the Commission’s

External Service will be transferred to the EEAS.

The expectations for the European External Actienvie are high and Catherine
Ashton, the first EU High Representative for Foneiffairs and Security Policy,

has argued that European External Action Service

will mark a new beginning for European foreign aswturity policy as
we bring together and streamline all of the Unioggsting resources,
staff and instruments....This combination of staffl aasources will be
more than the sum of its parts: we will be abldita synergies and
develop new ideas, which will enhance our abil@yatt more creatively
and decisively in an increasingly challenging woffd

187 Council of the European Union, Council DecisionaBtishing the Organisation and Functioning
of the European External Action Service, BrussgélsJuly 2010, 11665/1/10/REV1, para 1.

188 A detailed list can be found in Council of the &pean Union, Council Decision Establishing the
Organisation and Functioning of the European Exlefction Service, Brussels, 20 July 2010,
Annex, 11665/1/10/REV1

189 EUROPA Press Releasknew step in the setting-up of the EEAS: Transffstaff on 1 January
2011, Brussels, 21 December 2010, IP/10/1769
<http://europa.eu/rapid/pressReleasesAction.dotnederI1P/10/1769&format=HTML&aged=0&Ian
guage=EN&guiLanguage=en
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4.2. The Permanent President of the European Counci |
According to Article 15 (6) LTEU,

[the President of the European Council shall, iatlavel and in that
capacity, ensure the external representation of Uhe@n on issues
concerning its common foreign and security polwithout prejudice to
the powers of the High Representative of the Uri@nForeign Affairs
and Security Policy.

However, the High Representative, too ‘shall repnéshe Union for matters relating
to the common foreign and security policy. He skalduct political dialogue with
third parties on the Union’s behalf and shall espréhe Union’s position in
international organisations and at internationaiferences®® The TEU does not
offer much guidance on the question of how the iBee¢ and the High
Representative should divide the task of represgritie Union between each other

in practice.

4.3. The Court of Justice

The jurisdiction granted to the Court of Justiceraf European Union with respect to
the common foreign and security policy was slightlyproved by the Treaty of
Lisbon. In general, it still has no competenceaiaaw acts by the Union institutions
adopted in this policy field® The Treaty of Lisbon nevertheless codified past
practice and the Court now formally has jurisdictido protect the Union
competences from being intruded on by the commeeigo and security policy??

In addition, natural or legal persons now havedpportunity to use the annulment
procedure under Article 263 LTFEU to have the l#gaif decisions providing for
restrictive measures adopted on the basis of themam foreign and security policy
reviewed'®® This introduction might be of importance for réstve measures, that
unlike economic and financial sanctions, do not lom® CFSP decisions with

instruments of secondary Union legislation that atdject to judicial review

anyway.

19 Article 27(2) LTEU.

9% Article 24(1) subparagraph 2 LTEU 3rd sentence.
192 Article 40 LTEU, Article 275(2) LTFEU.

198 Article 275 LTFEU.
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Apart from these two novelties, neither the mensbates nor the EU institutions can
initiate an annulment procedure in a dispute camogrtheir respective powers.
Member state courts also have not been provideld thié opportunity to start a
preliminary rulings procedure with regards to theamng, scope or validity of a
measure based on the common foreign and securlityg8* Nonetheless, chapter
three will show that military crisis management siosis under the framework of the
common security and defence policy are guided bslleules. It will be argued that
European member states are constrained in the cbwditheir domestic foreign

policies though Council decisions adopted withia tontext of CSDP missions.

Part 3

European military crisis management missions in pra ctice

Before the impact of the instruments of the commecurity and defence policy that
are adopted during the course of a military criisnagement mission on the EU
member states’ domestic foreign policies will beessed in chapter three, which
will serve as an indicator of the already achielecdl| of European integration in

security and defence matters, the next part wkk t& closer look at how a European
military crisis management mission is conductegrerctice. Following some general
remarks, part three will conclude by providing arewwiew of EU-led Operation

Atalanta.

1. European military crisis management missions — s ome general
remarks

Before the European Union actively engages in dlicont has to go through a
complex decision-making process. Suggestions thatirdervention may be
appropriate may originate from member states or High Representative for

Foreign Affairs and Security Policy but they mayeewcome from outsid€> The

19 M-G Garbagnati Ketvel, ‘The Jurisdiction of therBpean Court of Justice in Respect of the
Common Foreign and Security Policy’ (2006) Inteimdl and Comparative Law Quarterly 18.
195 A Bjérkdahl and M Strémvik, ‘The Decision-Makingdgess Behind Launching an ESDP Crisis
Management Operation’ (April 2008) DIS Brief (Damisistitute For International Studies)
<http://www.isn.ethz.ch/isn/Digital-Library/Publidahs/Detail/?0ts591=0C54E3B3-1E9C-BE1E-
2C24-A6A8C7060233&Ing=en&id=557721.
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United Nations for example, called on the EuropBaion in UNSCR 1671 (2006)
to take all appropriate steps in its EUFOR RD Comggsion.

At each stage of the decision-making process, iffereht actors involved will
reflect on the role the EU should assume in a @adr conflict: i.e. whether the EU
should start an independent EU-led operation oavits or in cooperation with other
international actors, or whether the European mersta¢es should rather contribute
their troops to missions under the auspices ofdNe NATO or an ad hoc coalition

of states or international organisations outsiéi@pean framework’®

The decision-making procedure starts with the nooimgy of the situation to identify
whether a serious international or internal confii@y arise that could create a threat
to either international security or to the popuwafiin particular with regards to
serious human rights violation¥. If the assessment of a conflict situation or exaér
pressure, for example through the media or non+gowental organisations,
indicates that an intervention will be seriouslgalissed within European policy
circles, the Political and Security Committee wilitiate the drafting of a crisis
management concept, containing guidelines of adoeral general nature of what
type of action will be acceptable to European meanskates-® At this stage the EU
must address the framework under which the intdéimershould best be planned:
e.g. should it be the EU at the forefront or shaihle action take place under the
auspices of the United Nations or NAT®?At an operational level a detailed
discussion between senior representatives from tamili police or civilian
backgrounds within the EU, the UN and NATO will ¢éaglace to assess the most
effective arrangements concerning the recruitmedtadgeployment of personnel that
might be available from member stafésOnce the provisional decision has been
reached that an EU mission would be not only apjatg but also feasible, the
Political and Security Committee will prepare anfiat proposal often including a

selection of strategic options for military deplogmts and civilian modules that go

1% Hadden (n 151) 46.
19" Hadden (n 151) 46.
19 Hadden (n 151) 46, 48.
199 Hadden(n 151) 48.
20 Hadden (n 151) 48.
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along with it?® After the Council has formally approved the missidts
implementation will be preparéd® This stage entails the preparation of formal
documents that set out the mandate of anybodywedoin the mission and classify
their legal statué®® In addition, the development of more detailed plaegarding

operational questions and force generation wilétsinto motiorf>*

The mandate of a mission can be divided into eateand internal aspeci®’ If the

mission will be carried out with the consent of tlest state, the EU will conclude a
SOMA or SOFA agreement with the host stteThis agreement will determine the
legal status of the deployed troops and will contdieir duties, privileges and
freedoms. It is not the same as the mission manffatavith regards to special
freedoms it might include, for example, provisioregarding the freedom of

movement of EU personnel and the freedom to camg &®

Internally, the EU will adopt a Council decision time form of the instrument that
has been formerly known as a joint action. The @dudecision concerning
operational action to be undertaken by the Europdaion is usually not very
detailed. For example, a Council decision couldosgtthe broader framework of the
EU’s operational action, including the purposelaf bperatioff®as well as limits of
time and territory*® In contrast to civilian crisis management missiamisose
mandates are phrased in more precise terms anduatshed, the details of the
mandate of a military operation can be found inrtiles of engagement that are not
publicly available?** The rules of engagement will determine how rolaustilitary

mission is designed to be and may determine whetbadly force will be used

291 Hadden (n 151) 48, 49.

22 Hadden (n 151) 49.

23 Hadden (n 151) 49.

2% Hadden (n 151) 49.

2% Hadden (n 151) 67.

2% Hadden (n 151) 67.

27 Hadden (n 151) 67, 69.

2% Hadden (n 151) 69.

29 For example, to support the election processérxdmocratic Republic of Congo.

210 5ee for example, Council Joint Action 2006/319/EF® the European Union military operation
in support of the United Nations Organisation Missin the Democratic Republic of the Congo
(MONUC) during the election process [2006] 0116/98.

“ Hadden (n 151) 71.
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merely in self-defence or for the protection ofethor in general for the attainment
of the mission’s goal$> Rules of Engagement often contain provisions e t
positioning of troops; when and how troops shoultkrivene; what weapons the
personnel is allowed to choose from; the identiftcaof legitimate targets; and on
the use of force in generdf In the context of crisis management missions,Bbe

also adopts Council decisions formerly known as room positions to express a
common stance on a certain topic that will guide tmplementation of the EU

mission. Such a Council decision could include,ekample, the EU’'s commitment
to support the observance of a ceasefire agreeamehtherefore can be viewed as

putting the mandate for a mission into more corcretms?*

2. Operation Atalanta as a practical example

In the case of Operation Atalanta, the Security @duauthorised states to use all
necessary means, including the use of militarydpin Resolutions 1814 (2008),
1816 (2008) and 1838 (2008). The Transitional Fad&overnment of Somalia
(TFG) had requested that the UN Security Coungi taction ‘to protect shipping
involved with the transportation and delivery ofnfanitarian aid®*® and also
expressed its willingness to work with others ‘tonibat piracy and armed robbery at
sea off the coast of Somal@® Initially the authorisation ‘to use all necessary
means’ was limited in scope and restricted the afstorce to the high seas and
airspace off the coast of Somalia, as well as witthe territorial waters of

Somalia®!’

In reaction to the above mentioned UN Security @dursolutions, the European
member states agreed to conduct a crisis managewom@sation within the

framework of the EU’'s common security and defenoécp. The EU offered its

22 Hadden (n 151) 73, 74.

23 For a detailed description and analysis of Rufésngagement, see Hadden (n 151) 73, from
whom these examples are taken.

214 See for example, Council Common Position 2003/BESP concerning European Union support
for the implementation of the Lusaka Ceasefire Agrent and the peace process in the Democratic
Republic of Congo (DRC) [2003] OJ L 115/87.

Z5UN Security Council Resolution 1814 (2008) para 11

218 UN Security Council Resolution 1838 (2008).

2" UN Security Council Resolution 1816 (2008) pata N Security Council Resolution 1838
(2008) para 3.
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cooperation to the TF&® The Council adopted a joint action, the instrumiat
was renamed by the Treaty of Lisbon into a decideiming action to be undertaken
by the Union, Article 28, 25 LTEUCouncil Joint Action 2008/851/CFSP of 10
November 2008 on a European Union military operatim contribute to the
deterrence, prevention and repression of acts w@icyi and armed robbery off the
Somali coast® sets out the mandate of the mission to protecteless the World
Food Programme as well as merchant vessels. Opevatalanta shall

take the necessary measures, including the usead, fto deter, prevent
and intervene in order to bring to an end acts icdcy and armed
robbery which may be committed in the areas wheeedresent?

The forces deployed were only allowed to ‘operageto 500 nautical miles off the
Somali coast and neighbouring countri&s The mandate was supposed to terminate
after twelve months, subject to the prolongatiothef relevant UN Security Council
Resolutiong??

In response to UN Security Council Resolution 1§2008) that welcomed the
launch of EU Operation Atalanta and that extended mandate to ‘all necessary
measures that are appropriate in Somalia, for tipgse of suppressing acts of
piracy and armed robbery at sea’ provided that megsures ‘shall be undertaken
consistent with applicable international humanétarand human rights la¥?3 the

Council amended the mandate of the mission. Cuyettie area of Operation
Atalanta includes ‘the Somali coastal territory amigrnal waters, and the maritime

areas off the coasts of Somalia and neighbouringtcies’ >

218 Council Joint Action 2008/851/CFSP on a Europeaiok military operation to contribute to the
deterrence, prevention and repression of actsratpiand armed robbery off the Somali coast [2008]
0OJ L 301/33 Article 5.

#19Council Joint Action 2008/851/CFSP (n 218).

220 Council Joint Action 2008/851/CFSP (n 218) Artigle

221 Council Joint Action 2008/851/CFSP (n 218) Artitig).

222 Council Joint Action 2008/851/CFSP (n 218) Artitié.

22N Security Council Resolution 1851 (2008) para 6.

224 Council Decision 2012/174/CFSP amending Jointdkc2008/851/CFSP on a European Union
military operation to contribute to the deterrenuevention and repression of acts of piracy and
armed robbery off the Somali coast [2012] OJ L 89/6
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Apart from setting out the mission mandate, Coudoiht Action 2008/851/CFSP
introduced the institutional framework for the caotl of the military crisis
management operation. It appointed the EU Oper&mmmandér” and designated
the EU Operational Headquarters to be located intMmod, UK??°

The Political and Security Committee (PSC) underrigsponsibility of the Council

has been assigned the task of exercising politicatrol and strategic direction for
the military operation. The Council authorised B®C to take the relevant decision
in accordance with Article 38 LTEU, including ‘thpowers to amend the planning
document, including the Operation Plan, the Chdiommand and the Rules of
Engagement’ and ‘the powers to take decisions @n appointment of the EU

Operation Commander and /or EU Force CommarfdérThe PSC is under the
obligation to report to the Council at regular ma&#s??® In turn, the PSC receives
reports from the chairman of the EU Military Comimé in respect of the conduct of
the military operatiof®®

With regards to military direction, the joint aatigrovides that it is for the EU
Military Committee to monitor the proper executiohthe EU military operation
under the responsibility of the EU Operation ComdeanFor that purpose, the latter
has to provide the former with reports in reguleteivals®*® Furthermore, the joint
action touches upon the status of EU-led forces thedt personnéf' which are
negotiated in detail in a SOFA agreement, conclugethe European Union and the
Somali Republi¢*? The Operation Plan and the rules of engagememntaingublicly

available but they have been approved by the Cbéitici

25 Council Joint Action 2008/851/CFSP (n 218) Artigle

226 Council Joint Action 2008/851/CFSP (n 218) Artidle

227 Council Joint Action 2008/851/CFSP (n 218) Arti6l¢1).

228 Council Joint Action 2008/851/CFSP (n 218) Arti6l¢2).

229 Council Joint Action 2008/851/CFSP (n 218) Arti6l¢3).

230 Council Joint Action 2008/851/CFSP (n 218) Arti@le

231 Council Joint Action 2008/851/CFSP (n 218) Artitle.

232 Agreement between the European Union and the $&eplblic on the status of the European
union-led naval force in the Somali Republic in ffenework of the EU military operation Atalanta
[2009] OJ L 10/29, attached to Council Decision2@9/CFSP [2009] OJ L 10/27.

43 3ee Council Decision 2008/918/CFSP [2008] OJ L/B30
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Apart from provisions on political control, strateglirection as well as on military
direction, the joint action furthermore provides the authority of the Political and
Security Committee to invite third states to paptde in the operatioft’ To help
manage their military contributions, the PSC hasupea Committee of Contributors.
The Committee provides ‘the main forum where cdmiting States collectively
address questions relating to the employment df floeces in the Operatioft>
Norway and Croatia are participating in the EU'sm@ion Atalant&>°

Conclusion

The purpose of this chapter was to describe therigal development and the state
of affairs of the European common security and mgfe policy under which
European crisis management operations of a militsajure are launched and
conducted. For a long time, it has been unthink&blenagine Europe as a military
actor. Although attempts to coordinate European bezratates’ defence policies can
be dated back to the 1950s, real progress was ok nuntil the late 1990s.
Gradually, the European Union has been equippetl Widdies, structures and
capabilities that enable it to become an emergiigrmational military security
provider. Since 2003, the CSDP is operational arlitany force has been used
several times in EU-led crisis management operstivvhether or not the EU will
engage in robust peace-enforcement operations enfuture is to be seen. To
complete the examination of the European legal émmork on the use of force, the
next chapter will analyse the legal effects produbg the instruments with which
the European Union conducts its common security @efénce policy. It will be
examined whether and if so to what extent Europeamber states are constrained
in the conduct of their national foreign policiésdugh Council decisions adopted in

the context of EU military crisis management odere.

234 Council Joint Action 2008/851/CFSP (n 218) Artitl@.

2% political and Security Committee Decision Atala@ta009 on the setting up of the Committee of
Contributors for the European Union military opératto contribute to the deterrence, prevention and
repression of acts of piracy and armed robberyhaffSomali coast (Atalanta) [2009] OJ L 112/9.

23 political and Security Committee Decision Atald2ta009 on the acceptance of third States’
contribution to the European Union military opevatto contribute to the deterrence, prevention and
repression of acts of piracy and armed robberyhaffSomali coast (Atalanft§2009] OJ L 109/52;
Council Decision 2009/597/CFSP on the signing anogtipional application of the Agreement
between the European Union and the Republic Croatihe participation of the Republic of Croatia
in the European Union military operation to contit#to the deterrence, prevention and repression of
acts of piracy and armed robbery off the Somalst@@peration Atalanta) [2009] OJ L 202/83.
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Chapter 3: The level of integration achieved in the common security
and defence policy: Are the member states constrain ed in the conduct
of their national foreign policies by decisions ado pted within the

common security and defence policy?

Introduction

Chapter two offered a historical and descriptiveergiew of how the European
Union was equipped with organs, procedures anduim&nts to enable it to become
an international military crisis management acilinese new structures and ever
more detailed provisions regarding its common defesind security policy indicate
an ongoing process of integration. However, itdestastill unclear. The purpose of
this chapter is to assess the vertical relationBefgveen the European Union and
European member states in the context of Europeditamy crisis management
missions. It will be analysed whether and if savtwat extent the European member
states are constrained in the conduct of theironatiforeign and defence policies
through the EU’s common security and defence pdii€his assessment will be of
importance for the discussion in chapter six thdt examine whether or not
European member states have been functionallyisutbst by the European Union
with regards to the use of force applied in thetexihof European military crisis

management operations.

The next section will focus on the binding natufeC&DP instruments with which
the Union’s common security and defence policyxisreised. This will be followed
by a look at primary CFSP law, which will highligkite principle of systematic

cooperation and the principle of loyal cooperation.

! For a detailed discussion of how the common fereigd security may constrain member states in
the conduct of their domestic foreign policies, €eldillion and R Wessel, ‘Restraining External
Competences of EU Member States under CFSP’ in &inGna and B De Witte (edg§U Foreign
Relations Law: Constitutional Fundamentals: EssaySuropean Law{Hart Publishing, Oxford
2008) 79-121.
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1. Military crisis management missions and their le gal constraints on

the member states’ domestic foreign policy choices — the binding
nature of CSDP instruments

When it starts a military crisis management operatthe European Union usually
adopts a Council decision (formerly known as atjaiction) in which it sets out the
broader framework of its operational action, inahgdthe purpose of the operatfon
as well as limits of time and territofyin the context of crisis management missions,
the EU also adopts Council decisions (formerly knoms common positions) to
express a common stance regarding a certain togiavill guide the implementation
of the EU mission, including for example its commeint to support the observance
of ceasefire agreemerftdt will be argued here that European member states
bound by both types of secondary common foreignsamirity instrumentsIt will
also be held that their binding nature is reinfdrd®y the guiding principles of
primary CFSP law itself® Thus, although they are not obliged to make their
capabilities available for an EU-led crisis managetrmission, European member
states are under an obligation to support EUsrnsanagement operations actively

and they are also asked not undermine the suctagdmion mission.

This holds true even for the neutral and non-aligg&) member states, including
Austria, Cyprus, Finland, Ireland, Malta and Swedarce they fully participate in
the EU’s common security and defence poli@enmark is an exception. According

to Protocol No 22 on the Position of Denmark andeteethe Treaty on European

2 For example to support the election process iDésmocratic Republic of Congo.

% See, for example, Council Joint Action 2006/31%€Fon the European Union military operation in
support of the United Nations Organisation Misdiothe Democratic Republic of the Congo
(MONUC) during the election process [2006] 0116/98.

* See, for example, Council Common Position 2003/3ESP concerning European Union support
for the implementation of the Lusaka Ceasefire &grent and the peace process in the Democratic
Republic of Congo (DRC) [2003] OJ L 115/87.

® Crisis management missions fall within the comraeaurity and defence policy. The latter however
forms an integral part of the common foreign antliséy policy and has to make use of CFSP
instruments.

® For a detailed discussion of how the common fereigd security may constrain member states in
the conduct of their domestic foreign policies, Biéon and Wessel (n 1).

" J Ladzik, Federal Trust and Global Policy Inséfuffhe EU’s Member States and European
Defence: ESDP in the Lisbon Treaty’ (2008) EuropRalicy Brief April 2008
<http://www.fedtrust.co.uk/content.php?cat id=3&aonit id=12%. Finland and Sweden participate
in the Nordic Battlegroup. See Swedish Armed Fqrésrdic Battlegroup’
<http://www.forsvarsmakten.se/en/Organisation/Noilttlegroups.
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Union and to the Treaty on the Functioning of thedpean Union, ‘Denmark does
not participate in the elaboration and implementatf decisions and actions of the
Union which have defence implications. Thereforenark does not participate in
their adoption’ and it also does not ‘make militacgpabilities available to the

Union’ 8

1.1. The binding nature of Council decisions defini ng actions to be
undertaken by the Union

To find out whether Council decisions defining ans to be undertaken by the
Union that were formerly known as joint actions kegally binding, the wording of
Article 28 LTEU, its systematic context, and itsderlying rationale have to be
analysed. According to Article 28(2) LTEU, Council decisioeemmit the member
states to the position they adopt in the condu¢heir activity. The use of the word
‘shall’ in this article indicates its legally bindy character in respect of the member
states and the conduct of their national foreiglc@s. This reasoning is supported
by the systematic relationship of Article 28(2) LWJBEwith paragraph 1, second
subparagraph, and paragraphs 4 and 5 of the samsteAParagraph 1, subparagraph
2 states that even when there has been a subktahéinge of circumstances
underlying a decision, ‘the Council shall revieve tbrinciples and objectives of that
decision and take the necessary decisions’. Then@lothus adopts a new decision
and until it does so the member states are bourtthdyld decisiort? It is in this
respect that the Treaty of Nice was more suppodivke binding nature of Council
decisions than the Treaty of Lisbon. Article 14{BU (Nice version) stated that the

8 Article 5 Protocol No 22 on the Position of Deninf2010] OJ C 83/301. Council Decisions
adopted within the CSDP framework usually refethi@ir preamble to the opt-out of Denmark. See
for example Council Joint Action 2008/851/CFSP diuaopean Union military operation to
contribute to the deterrence, prevention and reef acts of piracy and armed robbery of the
Somali coast [2008] OJ L 301/33. Although it is patticipating in Operation Atalanta, Denmark is
contributing to the fight against piracy off theast of Somalia. See UN Security Council Resolution
1846 (2008) para 6.

° On the binding nature of common strategies thae fmeen abolished with the entry into force of the
Lisbon Treaty, see A Dashwood, ‘Decision-Makinghet Summit’ (2000) 3 The Cambridge
Yearbook of European Legal Studies 86. On decissongeneris and their binding nature, see A
Dashwood, ‘The Law and Practice of CFSP Joint Adtion M Cremona and B De Witte (edEV)
Foreign Relations Law: Constitutional Fundamentatssays in European lagidart Publishing,
Oxford 2008) 60 and P Eeckhotixternal Relations of the European Union: Legal and
Constitutional Foundation€Oxford University Press, Oxford 2004) 407, 408.

1% Hillion and Wessel (n 1) 84.

104

www.manaraa.com



joint action shall stand as long as the Council hat acted. Nonetheless, the
wording of Article 28 LTEU is still clear enough tmonclude that Article 28(1)
subparagraph 2 LTEU does not allow the membersstatenvoke a radical change
of circumstances to pursue their national foreigiicges. Instead, it is for the
Council to decide what should be done. Howeveragraph 4 allows a member
state, in the case of imperative need arising feorthange in situation and after
failing to obtain a new Council decision, to takecessary measures as a matter of
urgency, accompanied by the duty of immediatelgriming the Council. Apart from
this provision which seems to be the only excepfrom the binding nature of an
operational decisioh} a member state facing difficulties in implementam@ouncil
decision is asked to address the Council in orderitf to seek an appropriate
solution*? In sum, the wording of Article 28 LTEU togetherthviits systematic
context indicates that operational decisions anglibg onthe member states in the

conduct of their national security and defenceqged.

1.2. The binding nature of Council decisions defini ng positions to be
taken by the Union
According to Article 29 LTEU, the

Council shall adopt decisions which shall define @pproach of the
Union to a particular matter of a geographical bematic nature.
Member States shall ensure that their nationalcigsliconform to the
Union positions.

Although the Treaty text offers the criterion tiaduncil decisions defining positions
to be taken by the Unidhshall refer to a particular matter of a geographiar
thematic naturé? the Treaty on European Union lacks a detailednitifin of this
instrument that was formerly known as a common tmwsi The wording of the
Lisbon Treaty in respect of Union positions is itieal to the provision on common

positions in the Nice Treaty.

1 Hillion and Wessel (n 1) 84.

12 Article 28(5) LTEU.

13 Council decisions defining positions to be takgrite Union will be referred to as Union positions
in the following.

14 Before the Treaty of Amsterdam, neither the Siffsleopean Act nor the Treaty of Maastricht
offered even this rather vague condition.
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When turning to the question whether Union posgiane binding on the member
states, it should be mentioned that Article 29 LT&tl falls short of offering the
amount of information that the provisions on operal decisions do. The wording
of Article 29 LTEU that member states ‘shall enstinat their national policies
conform to the Union positions’ appears not to bestaict as the wording of Article
28(2) LTEU, which stresses that operational densitshall commit the Member
States in the provisions they adopt and in the gondf their activity’. However,
there is still not enough substance to conclude tiwa difference in wording of
operational decisions and Union positions shoulticete as aractus contrarius
argument that Union positions are not binding anrtiember states. Rather, the use
of the term ‘conformity’ implies that the membeatsts are under a negative as well
as a positive obligation in respect of the condii¢heir national foreign policy> On
the one hand, they are under the negative obligdborefrain from adopting any
national foreign policy measures that would hindee effect of existing or
anticipated Union positions. On the other handy tire under the positive obligation
to modify their national foreign policy decisiondiat run counter to Union
positionst® Both obligations are elements of the more genkengél requirement
created by Union positions that member states atesupposed to undermine the
goals and aims of a Union position thorough thetioa or inaction:’ Viewed from
this perspective, it has been argued that ArtideLZFEU would itself therefore
incorporate a loyalty obligation for the membertestan the context of the common
foreign and security polic?

The instruments with which the European Union catsluits military crisis
management missions within the framework of the room security and defence
policy are legally binding on the member statese fidllowing section will show that

their binding nature is underlined and reinforcedthe legal obligations created

!5 Hillion and Wessel (n 1) 85.

% Hillion and Wessel (n 1) 85.

"N Lavranoslegal Interaction between Decisions of InternatioBeganizations and European
Law (European Law Publishing, Groningen; Amsterdam42a®8.

'8 avranos (n 17) 198.
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through primary CFSP law — in particular througle tprinciple of systematic

cooperation and the principle of loyal cooperation.

2. Binding nature of primary EU law in the context of crisis management
operations: the principle of systematic cooperation and the principle of
loyal cooperation

The analysis of the binding nature of primary EW laill focus on the principle of
systematic cooperation as stipulated by ArticleLTEU and the loyalty obligation
of Article 24 (3) LTEU.

2.1. The principle of systematic cooperation
The principle of systematic cooperation as codifiedirticle 32 LTEU states that

the member states

shall consult one another within the European Cibarad the Council
on any matter of foreign and security policy of gexh interest in order to
determine a common approach.

The wording indicates through the use of the watdll’ that the member states are
under the obligation to consult each other. Onehef minor changes Article 32

LTEU brought in contrast to the Nice Treaty prowisf is the removal of the

explicit obligation for the member states to infoome another on any matter of
general interest. However, as consultation betwd#®n member states is only
possible after information has taken place, thagahbn to inform seems to be
contained in the obligation to consult each otfi¢wus, the scope of the principle of
systematic cooperation has not been limited byTieaty of Lisbon, despite the
slight change in the wording. When analysing thikgabion to consult one another,
two questions need to be addressed, namely whentaled in the obligation to

consult and when are the member states obligedrisutt one another.

19 Article 32 LTEU.
20 Article 16 TEU Nice version.
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In international law, the obligation of consultaticomprises the duty to avoid a
position being taken before the matter has beerus®d with the other partnéfs.
Article 32 LTEU does not indicate any deviationrfraghis concept of consultation.
As a result, the principle of systematic cooperatis expressed in Article 32 LTEU
entails the negative obligation for the memberestaiot to go public with a domestic
position on CFSP matters of general interest befloeematter has been discussed
within the CFSP framework firdt. This interpretation of Article 32 LTEU is
supported by the systematic relationship with Aetiz4(3) LTEU that entails the

principle of loyal cooperation. This will be addses in the next section.

When determining in what circumstances the memiag¢es are under the obligation
to consult each other, it seems that matters @igarand security policy of ‘general
interest’ are a broad category. A ‘general intéregpposedly goes beyond purely
national interests. But who defines what generarest is? The wording of Article
32 sentence 1 LTEU suggests that it is definedheymiember states, which would
therefore limit the content of the obligatiGhHowever, in contrast to old Article 16
TEU (Nice version), which stated that the duty nform and to consult exists ‘in
order to ensure that the Union’s influence is esckras effectively as possible by
means of concerted and convergent action’, ArtR2eLTEU now contains the
sentence that the member states ‘shall ensureughrthe convergence of their
actions, that the Union is able to assert its @genand values on the international
scene’. The new wording, probably in line with tp@nting of legal personality to
the EU?* thus speaks in favour of determining matterooéifjn and security policy
of general interest not from the perspective of thember states but from the
perspective of the European Union itself. In congege, the Lisbon Treaty stresses
the importance of the principle of systematic coapen. However, as the member
states in practice can still prevent topics fronmgeplaced on the agenda of the
Union, the impact of the new wording will be lindteln sum, when a topic of

foreign and security policy of general interesthte Union is concerned, the member

L Hillion and Wessel (n 1) 82.

2 Hillion and Wessel (n 1) 82.

%3 See Hillion and Wessel (n 1) 81.
24 Article 47 LTEU.
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states are not free to act as they please. Theyrater the obligation to consult one

another in the forum of the Union to ensure a comagaproach.

2.2. The principle of loyal cooperation
The principle of loyal cooperation as expressediiiticle 24 (3) LTEU lays down
that the member states

shall support the Union’s external and securityigyolactively and
unreservedly in a spirit of loyalty and mutual daliity and shall comply
with the Union’s action in this area.

The Member States shall work together to enhancedavelop their
mutual political solidarity. They shall refrain froany action which is
contrary to the interests of the Union or likelyitgpair its effectiveness
as a cohesive force in international relations.

The principle of loyal cooperation, included inl&iv on General Provisions on the
Union’s External Action and Specific Provisions ¢ile Common Foreign and
Security Policy, is more specific than the genelfdigation of the member states to
fulfil treaty obligations and the principle of sere cooperation as expressed in
Article 4(3) LTEU which forms part of Title | on ®umon Provision® The
principle of sincere cooperation states that

the Union and the Member States shall, in full mutespect, assist each
other in carrying out tasks which flow from the aties.

The Member States shall take any appropriate meageneral or
particular, to ensure fulfilment of the obligatiomasising out of the
Treaties or resulting from the acts of the insiaio$ of the Union.

The Member States shall facilitate the achievenoérihe Union’ tasks
and refrain from any measure which could jeoparthseattainment of
the Union’s objectives.

%W Wessels, and F Bopp, ‘The Institutional Architee of CFSP after the Lisbon Treaty —
Constitutional Breakthrough or Challenges aheatlihé 2008) CHALLENGE - The Changing
Landscape of European Liberty and Security, RebeRaper No. 10
<http://www.ceps.eu/files/book/1677.pdl 2.
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Through the use of the term ‘shall’, the wordingloé principle of loyal cooperation
indicates that the member states are obliged tdogelly and to cooperate. The
mandatory character is underlined through the requent that the member states

have to support the Union’s policy ‘actively’ anthteservedly?®

The loyalty obligation involves both positive anegative obligationé’ The positive
obligation asks the member states actively to wiodether to enhance and develop
the Union’s external and security policy. The nagatobligation requests the
member states to refrain from any action which romgnter to the interests of the
EU or which is likely to infringe its effectivenesthe Lisbon Treaty introduced an
amendment in comparison to old Article 11(2) TEUc@Nversion) stating that the
member states ‘shall comply with the Union’s actionthe area of external and
security policy. However, this amendment relateth&already expressed positive as
well as negative obligations of the member statgbe context of loyal cooperation,
without giving them a new meaning. It rather put®ren emphasis on their
importance. In sum, the loyalty obligation as espesl in the Lisbon Treaty thus
stresses the member states’ obligation to respectUnion’s CFSRacquisand to
refrain from unilateral action that could undermthe Union’s common foreign and

security interests.

The real significance of the binding nature of @ CFSP provisions becomes
visible in conjunction with secondary CFSP law. \Whbhe member states reach a
solution in the Council, and the Council adopts r@od decision, the principle of
systematic cooperation and the loyalty obligatioderline and enhance the member
states’ obligation to conduct their national foreigolicy in line with the Union’s
common foreign and security policy. In other wordee member states are
constrained in the conduct of their national polimy instruments of the common
security and defence policy in conjunction with thenciples of primary CFSP
law.?® In this respect, the principle of loyal cooperati@ontaining the positive

obligation for the member states actively to supgoe Union’s foreign and security

%6 Hillion and Wessel (n 1) 91.
" Hillion and Wessel (n 1) 91, 92.
%8 Hillion and Wessel (n 1) 84, 85 and 96.
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policy, as well as the negative obligation to refrlom any action that might run
counter to the Union’'s CFS&cquis seems to be of greater significance than the
principle of sincere cooperation that asks the mesrstates to consult one another to

ensure a Union decision.

Conclusion

The analysis of the provisions of the common fareamd security policy of which
the common security and defence policy forms amgwati part, leads to the
conclusion that European member states are camstran the conduct of their
national foreign policied’ Council decisions defining actions to be undemakg
the Union in the context of military crisis managermmissions, as well as Union
positions, are legally binding on thethTheir binding nature is enhanced and
reinforced by the principle of systematic coopematand the principle of loyal
cooperatiort> Once a Council decision has been adopted, the erestates are on
the one hand under the obligation actively to supite Union’s policy and on the
other hand they are under the obligation to refi@mm any unilateral or multilateral
action that could undermine the respective Coudetision. Hence, the member
states are constrained in the conduct of theipnatisecurity and defence policies by
secondary CSDP provisiors.

However, the member states are only constrainee&d dhey have voted in the

Council and the Council has adopted a CSDP instntini¢o obligation exists to

29 Advocte General Maduro appears to share this wiban he states that ‘the powers retained by the
Member states in the field of security policy miistexercised in a manner consistent with
Community law’, Opinion of Advocate General MadumdCase C-402/05 Fassin Abdullah Kadi v
Council of the European Union and Commission ofEbheopean Communitig2008] ECR 1-6351

para 30.

* Hillion and Wessel (n 1) 84, 85; K Lenaerts an@drthaut 301, ‘Of Birds and Hedges: The Role of
Primacy in Invoking Norms of EU Law’ (2006) 31 Epean Law Review 301.

31 For a detailed discussion of how the common fareigd security policy may constrain member
states in the conduct of their domestic foreigngies, see Hillion and Wessel (n 1).

%2 0n the binding nature of common positions andtjaations see also M Cremona, ‘Enhanced
Cooperation and the Common Foreign and Securitybmfdnce Policies of the EU’ (2009) EUI
Working Paper Law2009/21

<http://cadmus.eui.eu/bitstream/handle/1814/13008L R009 21.pdf?sequence=2 and M
Koskenniemi, ‘International Law Aspects of the Coamtoreign and Security Policy’ in M
Koskenniemi (ed)lnternational Law Aspects of the European Uni@iluwer Law International, The
Hague 1998) 31-35.
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create a common policy in respect of certain isSU&sus, the common security and
defence policy creates legal obligations for theminer states but they are of a
limited nature>* Nonetheless, if the member states decide in then€bto start a
military crisis management operation, they arefre to act as they please anymore
and they are limited in their use of force outsed&uropean mission. They would
violate CSDP law if they would deploy soldiers adésthe territory defined in a
Council decision, if they would continue to usectmwonce the time limit identified
by Council decision has expired or if they woulek digrce to pursue a purpose that
has not been identified by the Council decisiom, éwample by using force to get
certain politicians out of office instead of supjwy the peaceful conduct of an
election process. The question if member statekl dmeiconstrained by the Union’s
common security and defence policy even if a CSBélsibn has not been adopted

yet will be discussed in chapter seven.

Integration in the common security and defence cgois ongoing. Once, the
European Union conducts a military crisis managdnogrerations, the member
states are not only constrained by CSDP provisaatopted for that purpose but the
contributing member states also stop being the ogligvant actors. Although the
military personnel in EU crisis management missiares deployed by the member
states that retain some power over their troospPtblitical and Security Committee
plays a major and decisive role in crisis managermparations. As explained in the
context of operation Atalanta in chapter two, ifas the PSC to exercise political
control and strategic direction. With regards tditamy direction, it is for the EU
Military Committee to monitor the proper executiohthe EU military operation
under the responsibility of the EU Operation Comdeaan The EU Operation
Commander himself is appointed by the Political &eturity Committee. The
Military Committee is under the obligation to reptw the PSC in regular intervals.

% Lenaerts and Corthaut (n 30) 301.

3 On the limits of legal rules in the sphere of theon’s common security and defence policy see
also P Koutrakos, ‘The Role of Law in Common Seguand Defence Policy: Functions, Limitations
and Perceptions’ in P Koutrakos (eBuropean Foreign Policy: Legal and Political Persgiges
(Edward Elgar Publishing Limited, Cheltenham 2023%-258.
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A chain of command can be established with thetiPaliand Security Committee at

its centre.

Thus, the conduct of military personnel of the membtates that is put at the
disposal of the EU are in principle not attributal their nation states but to the
Union, due to a transfer of authority to the EU siua® Overall, it has been held
that the command and control arrangements in amsisagement operations allow
concluding that these missions are de facto orgatise EU over which the Union

has effective controf

This finding is not uncontested as some of the negrskates have appeared as the
driving forces behind EU crisis management missitm@articular France has been
considered to be the decisive power before thectawand during the conduct of
operation EUFOR in Chatl.In addition, the PSC that plays a key role indbetext

of European crisis management operations is a Glduody. The member states are

still the driving forces in the Council.

Nonetheless, due to the command and control steicfuEU military missions that
even third parties contributing their military chjfies to an EU missiofi have to
accept?® it will be held in the following that in the comteof military crisis
management operations, the European Union appsane aelevant military actd?.
This argument can be reinforced by the legally imgdnature of the CSDP
instruments with which military crisis managememterations are launched and

conducted as explained above.

% F Naert, ‘Accountability For Violations Of HumarigRts Law By EU Forces’ in S Blockmans (ed),
The European Union and Crisis Management: Policgt hagal Aspect{T.M.C. Asser Press, The
Hague 2008) 380.

% Naert (n 35) 379.

37 G Gya, ‘Chad: Civilian — Military and Humanitarigmtervention’ (2007) 35 European Security
Review, ISIS Europe #ttp://www.isis-europe.eu/sites/default/files/pragmmes-
downloads/2007_artrel_23_esr35chad-humanitarian.pdf

% Croatia and Norway are contributing to Operatidaldnta.

% political and Security Committee Decision Atalat32009 on the setting up of the Committee of
Contributors for the European Union military opératto contribute to the deterrence, prevention and
repression of acts of piracy and armed robberyhaffSomali coast (Atalanta) [2009] OJ L 112/9.

40V Falco, ‘The International Legal Order of the Bpean Union as a Complementary Framework for
its Obligations under IHL’ (2009) 42 Israel Law Rew 181, 182.
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The conclusion that the European Union is the eslevmilitary actor and the
potential party to a conflitt creates complex questions about the EU’s relatipns
with human rights and humanitarian law. These doestare not merely of a

theoretical nature but are also of practical sigarice.

Operation Atalanta is not conducted in a traditigpast-conflict environment and is
mandated to use force not merely in self-defenbe. military personnel deployed in
Operation Atalanta are confronted with heavily admgrates and have been
authorised under Chapter VIl of the UN Charter také the necessary measures,
including the use of force, to deter, prevent artdrvene in order to bring to an end
acts of piracy and armed robbery which may be cdtedhiin the areas where it is
present” Thus, the EU as an international military actolikisly to act in scenarios

in which human rights law or international humaniéa law might be applicabfg.

The EU is bound by European fundamental rightsnevieen it is acting externally,
according to Article 6 (3) LTEY* The European Union is not and, for the time
being, cannot accede to the main humanitarian mestvuments. In 2005, the EU has
adopted guidelines in which it emphasises ‘the gdgiromoting compliance with
IHL' as one of its founding principleS. It has been held that humanitarian law
should be read into the obligations deriving fromide 6(3) LTEU?® In addition it

“! Falco (n 40) 182.

“2 Council Joint Action 2008/851/CFSP on a Europeaiob military operation to contribute to the
deterrence, prevention and repression of actsratpiand armed robbery off the Somali coast [2008]
0J L 301/33 Atrticle 2.

3 Operation Atalanta is not conducted in an intéomal armed conflict and therefore international
humanitarian law is not applicable. For a detadgdmination, see D Guilfoyle, ‘The Laws of War
and the Fight against Somali Piracy: CombatantSroninals?’ (2010) 11 Melbourne Journal of
International Law 141.

4 See for example Naert (n 35) 388;

“> European Union Guidelines on promoting complianith international humanitarian law (IHL)
[2005] OJ C 327/04 para 3.

M Zwanenburg, ‘Toward a More Mature ESDP: Respuitisi for Violations of International
Humanitraian Law by EU Crisis Management OperatidnsS Blockmans (ed)The European Union
and Crisis Management: Policy and Legal Aspé€tM.C. Asser Press, The Hague 2008) 402.
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has been argued that the EU as a military actobognd by those rules of

humanitarian law that have acquired the statusisfomary law over tim&’

The development of new crisis management tools tantdniques underlines the
importance of ensuring respect for human rightslandanitarian law in EU military
missions. Although the EU, unlike other internafibractors, has not yet used
unmanned aerial vehicles or drones the EuropeaanioefAgency has identified in
its 2012 work programme the support of ‘the develept of a European
civil/military UAV agenda’ as one of its cross-daty programmes, projects, and
initiatives*® Apart from surveillance tasks, drones could belusetarget the boats
or the equipment of pirates and even to targeptrates themselves. If pirates that
are not combatants are killed instead of arredtesl, EU could be responsible for

violations of human rights laf.

Chapters two and three have outlined the Europegal framework for the use of
force in European crisis management operations ohildary nature. Using a
descriptive approach, the historic development @bmmon security and defence
policy has been outlined. This was followed byesdatiption of the current legal
framework established under the Treaty of Lisbonthe launch and conduct of
European military crisis management operationshdlgh member states are
reluctant to lose some of their powers in secuaityg defence matters, chapter three
has used an analytical approach to demonstrateBiatpean integration in this
highly sensitive policy field has already takengglaOnce the European member
states have agreed to the launch of a militaryaiper within the framework of the
common security and defence policy, they are lgdadund by the instruments with

which such operations are conducted. Following desessment of the European

47V Falco, ‘Human Rights and International Humarétar_aw in the Common Security and Defence
Policy: Legal Framework and Perspectives for PM&Quation’ (2009) EUI Working Papers, AEL
2009/25, Academy of European Law, PRIV-WAR project
<http://cadmus.eui.eu/bitstream/handle/1814/13578/A09 25.pdf;jsessionid=BE83910B9169FD
48A72A11D54CB338437sequence=14.

“8 European Defence Agency, EDA Work Programme 28f@roved by the EAD Steering Board on
30 November 2011

<http://www.eda.europa.eu/Libraries/Documents/EDA rkV&@rogramme_2012.sflb.ashi6, 17.
“90n the question whether international human rigghisor international humanitarian law should be
applicable in the context of targeted killings ndividuals, see W J Fisher, ‘Targeted Killings, Met
and International Law’ (2007) 45 Columbia Jourrfal ansnational Law 711.
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legal framework for the use of force in Europeaisisrmanagement missions, the
next chapter will examine the international legahiework for the use of force. This
framework has been developed primarily with statesiind. Whether or not these
conditions created by international law constitatiditional requirements that the
European Union as an emerging international mylieeator needs to fulfil before it

can lawfully engage in the use of force will becdissed in chapter six.
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Chapter 4: The international legal framework for th e use of force

Introduction

The use of force was centralised with the foundifighe United Nations in the
aftermath of the Second World War. Apart from fexceptions, most of which are
highly debated, military force is considered tddeful only if it is authorised by the
UN Security Council. Due to the almost universalnmership of the United
Nations' most states are bound by the UN Charter and UNurgcCouncil
resolutions directly. The general prohibition oéthse of force, the cornerstone of
the UN Charter, has also acquired the status dbmesy law. The European Union
iIs a rather new military actor and has signalledfitture readiness to undertake
robust military interventions without the consefttloe target state. As indicated in
the previous chapter, the European Union’s engagenie military crisis
management missions affects its member state$iaintihey are constrained in the
conduct of their domestic foreign and defence pedichrough Council decisions
adopted in the context of EU military operations.this scenario, a question arises
about whether the European Union as an interndtmnganisation is bound by UN
Security Council resolutions regarding the use afcé. The EU, unlike all its
member states, is not a member of the United Nsitiand cannot accede as the UN
Charter only allows for the membership of individsiates. The question of whether
the EU must obtain a UN Security Council mandat®eneeit can lawfully resort to
the use of force and whether the EU is bound by &#durity Council resolutions
regarding the use of force once they have beentadopll be the topic of chapter
six below. But before it can be tested whetherabeditions set up by international
law for the use of force that have been designed945 for states and regional
arrangements need to be applied to the EuropeaonUas welf the general
international legal framework for the use of foreds to be assessed.

! With the admittance of South Sudan as a new menofitée United Nations in July 2011 by the
General Assembly, the UN currently has 193 members.

2 The European Union is not formally a regional agement within the meaning of Article 53 UN
Charter. For a detailed discussion, see part 2ipse2.1.below.
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The first part of this chapter will describe the YIdystem of collective security and
will discuss where UN Security Council decisionsivi their legitimacy. When the
European Union conducts a military crisis managdnogeration on the request of
the United Nations, it partly draws legitimacy tbe use of force from the respective
UN mandate. The second part will briefly outlitee tegal framework for the use of
force under Chapter VIl of the UN Charter. It wbke argued that the general
prohibition of the use of force has acquired theust of customary law and is thus
binding on the European Union as an emerging myligector. When looking at the
exceptions to this principle, special emphasis bellput on the EU’s approach to the
responsibility to protect. The third part will dese the procedure under Chapter VIl
of the UN Charter which the UN Security Council mtdlow for the adoption of
military sanctions. In addition, the legal effepioduced by UN Security Council
resolutions adopted for the maintenance and rdgioraf international peace and
security will be analysed. The examination of tegal effects of UN Security
Council resolutions with regards to the use of éoix essential to prepare for the
comparative method used in chapter six that witltscise the EU’s relationship
with UN Security Council resolutions in more det&hrt four of the present chapter
will examine the limits the Security Council faceten acting under Chapter VIi
UN Charter to show that once the Security Counedrsteps these boundaries, its
sanction resolutions stop being binding. If the &éle to be bound by UN Security
Council resolutions, which will be discussed in piea six, these limits would need
to be applied to the Union as a military actor wé&he final part of the chapter will
briefly analyse the criticism the UN Security Coilifigces in the context of the fight
against international terrorism and in particulathwegards to the human rights
concerns raised in the context of targeted sars@gainst individuals as visualised
by the European court¥adi decisions’ The more the legitimacy of UN Security
Council decisions is questioned, the more the ElWldcbe encouraged to develop its

own legitimacy as a military crisis management acithe European Security

% Case T-315/0Yassin Abdullah Kadi v Council and Commisg2005] ECR 11-3649; Joined Cases
C-402/05 P and C-415/05¥assin Abdullah Kadi and Al Barakaat InternatioRaundation v
Council and Commissiojf2008] ECR 1-6351.
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Strategy has already indicated that a key element in this Bbbition to become an
international security provider is a security baswmd the EU’s internal values
including human rights, democracy and the ruleaof. |

Part 1

The system of the United Nations — founding ideas

Understanding the theoretical foundations of thetesy of the United Nations and
the key role created for the UN Security Counciteire for the maintenance and
restoration of international peace and securityiwiluence an understanding of why
UN Security Council decision are perceived to lggtimate and why in turn member
states have largely renounced their sovereign poteeresort to the use of military
force. Knowing the theoretical foundations of thaitdd Nations is crucial for an
understanding of why, to what extent and for whoagisions of the UN Security

Council are binding.

1. The UN as a vertical centralised system of law e  nforcement

International law in general offers two basic cqutseof law enforcement, apart from
peaceful means of settling disputes — namely thecequts of self-help and the
creation of a central institution within an intetioaal organisation that is competent
to settle disputes between two of its parti#¥ith regards to the concept of self-help,
a subject of international law enjoys the righthiitthe limits of international law to
review an act addressed against it and to decidet@immplement the measures it
considers as appropriate to end the wrongdoingnagiti® The assessment of the

wrongdoing in question is undertaken from a subjegberspective and the measures

“ European Council A Secure Europe in a Better World: European Seg@itategy Brussels, 12
December 2003 kitp://www.consilium.europa.eu/uedocs/cmsUploadé/Badf> 11[hereinafter
European Security Stratey

°K OsteneckpPie Umsetzung von UN-Wirtschaftssanktionen duretEtiropéaische Gemeinschaft:
Vélker- und europarechtliche RahmenbedingungeifiiTatigwerden der Europaischen
Gemeinschaft im Bereich von UN-Wirtschaftssanktagimen unter besonderer Berlicksichtigung
der Umsetzungspraxis der EG-OrgaMax-Planck-Institut fir auslandisches offentlichescht und
Volkerrecht: Beitrage zum ausléndischen 6ffentlicRecht und Volkerrecht Band 168 (Springer
Verlag, Berlin 2004) 6, 7.

® Osteneck (n 5) 7.
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chosen are invoked within a horizontal frameworkiween two subjects of

international law/.

In contrast to this horizontal and decentralisepr@@ch, subjects of international law
can also create an international organisation tabésh an objective, vertical and
centralised method of law enforcement by an indépeninstitutior? The members
of this organisation agreed to the founding treatighich set up procedures and
substantive rules. They thereby created the competéor this institution to solve
disputes through decisions that are binding on tiveturn. The United Nations is
the key example of a vertical law enforcement fraom.’ Within the United
Nations, member states are exercising their soyeneghts in respect to the use of

military force together via the UN Security Courfdil

Despite the categorisation used here that referdifi@rent systems of law
enforcement, a violation of international law ist r&o necessary condition for the
Security Council to become active under Chapterd¥the UN Charter and to adopt
enforcement measures of an economic or militaryineat The focus of the UN
Charter is rather put on the maintenance of intewnal peace and security and not
on the restoration of international law as sucthaaigh violations of international
law are often interconnected with threats to pedceaches of peace or acts of
aggressiort? Maybe it would therefore be more accurate to réfethe United
Nations as a vertical framework of peace and sgcarnforcement, but this chapter

will continue to use the traditional terminology.

" E Paasivirta and A Rosas, ‘Sanctions, Countermeasind Related Actions in the External
Relations of the EU: A Search for Legal Framework€E Canizzaro (ed)fhe European Union as an
Actor in International Relationéluwer Law International, The Hague 2002) 208.

8 Osteneck (n 5) 8.

°V Gowlland-Debbas, ‘Sanctions Regimes under Aetitl of the UN Charter’ in V Gowlland-
Debbas (ed)National Implementation of United Nations Sanctiohgomparative Studylhe
Graduate Institute of International Stud{®fartinus Nijhoff Publishers, Leiden 2004) 19; Biaata
and Rosas (n 7) 208.

9K Annan, Address of the UN Secretary-General Kafhan in the General Assembl¢hen Force
Is Considered, There Is No Substitute For Legityrmamvided 12 September 2002, Press Release
SG/SM/8378, GA/10045.

1T Gazzini,The Changing Rules on the Use of Force in Inteamati Law(Manchester University
Press, Manchester 2005) 8.

12 Gazzini (n 11) 8.
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The benefits of a vertical and centralised systdmaw enforcement lie in the
perceived objective approach to the solution ofispute based on the norms and
values all members have agreed to in the foundiegtyt of the international
organisation. Transferring this reasoning to theatédh Nations, the UN Security
Council is perceived to base its resolutions wit@hapter VII on ‘Action with
Respect to Threats to the Peace, Breaches of theeRand Acts of Aggression’
solely on the purposes and principles of the UNrt@nhaAs these are values and
interests common to all UN member states, decisabtise UN Security Council are
expected to be impartial and free from domestidgcgotonsiderations. The wide
acceptance of the purposes and principles of theetdMNations is mirrored in its
almost universal membership and has inspired theat@f thought that considers

the UN Charter as the constitution of the interal community'>

1.1. The UN as a system of collective security

The notion of the United Nations as a centraligedesn of law enforcement with the
Security Council as its main decision-making boslimnked to the design of the
United Nations as a system of collective secufiige characteristic of a system of
collective security is the goal to limit the sovgrey of its members with regards to
the use force institutionalf§. Therefore elements of a system of collective sgcur
can only marginally be combined with a system df-Iselp. The Covenant of the
League of Nations, the predecessor of the UnitetioNs is such an example. The
Covenant largely kept a system of self-help andhdidcreate a monopoly for the use
of force for the community itsetf. Under the Covenant, the member states were in

13 See, for example, B Fassbender, ‘The United Nat@imarter as Constitution of The International
Community’ (1998) 36 Columbia Journal of TransnadibLaw 529-619. For a critical discussion on
the UN Charter as a constitution, see G ArangizRiihe ‘Federal Aanalogy’ and UN Charter
Interpretation: A Crucial Issue’ (1997) 8 Europdanrnal of International Law 1-28. Whether an
international community as such exists and wheoeidginates from is debated. See for example B
Cronin, ‘The Two Faces of the United Nations: Then3ion between Intergovernmentalism and
Transnationalism’ (2002) 8 Global Governance 60-64.

4D Fidler, ‘Caught Between Traditions: The Secuéyuncil in Philosophical Conundrum’ (1996)
17 Michigan Journal of International Law 425.

5 H Kelsen, ‘Collective Security and Collective SBifense under the Charter of the United
Nations’ (1948) The American Journal Of Internatéibbaw, 787. Fidler on the other hand qualifies
the League of Nations as a system of collectiveritgocomparable to the one of the United Nations.
See Fidler (n 14) 425, 426.
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the position to decide not only if the Covenant baén violated but also to choose
what measures should be imposed in respdhidde member states could resort to
force unilaterally whenever the Council either ebuabt come to an agreement or

merely remained inactive.

The system of collective security of the United ibia$ is based on two pillar§he
first pillar is made up of the prohibition of thieréat to use force or the use of force
according to Article 2(4) UN Charter. The seconkhpicentres around the conferral
of the

primary responsibility for the maintenance of ingtional
peace and security [from the member states to theSEcurity
Council that] in carrying out its duties under thesponsibility
[...] acts on their behalt®

By assigning the UN Security Council with the magsponsibility to maintain
international peace and security, the member skatgsly renounced their sovereign
powers under international law to use force uniddhg in favour of the former’s
competence to adopt collective sanction decisibasdre legally binding on them in

turnX®

2. Legitimacy of UN Security Council resolutions

A functioning system of collective security can yiile maintained if its member
states experience their individual interests asesethrough the protection of the
purposes and principles to which all the memberthefinternational organisation

have agreed and thus respect their circumscribaesato resort to military force.

Legitimacy can be studied from a substantive petspe or from a procedural
perspective. A procedural focus on legitimacy askether the rule in question has

originated from the right process of decision-mgkiin the context of the United

®Kelsen (n 15) 787.

Y Gazzini (n 11) 22.

8 M Koskenniemi, ‘The Place of Law in Collective Seity’ (1996) 17 Michigan Journal of
International Law, 456; The specific powers grarttethe UN Security Council to obtain its mandate
are laid down in chapter VII of the UN Charter whiwill be discussed in more detail later on.

19 Article 48(2) UN Charter, Article 25 UN Charterpkkenniemi (n 18) 456.

2D SarooshiThe United Nations and the Development of CollecBecurity: The Delegation by the
UN Security Council of its Chapter VII Powéfxford University Press, Oxford, 1999) 5, 6.
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Nations, this perspective would address issueeepermanent members of the UN
Security Council and their right to vetbLegitimacy in the present chapter however
is largely used to describe the substantive qualfity rule which it derives from the
perception of its addressees that the rule is basegbme higher norms and values
they all have agreed on and that they are thergimepared to follow even in the

absence of strong enforcement mechanisms.

The legitimacy of UN Security Council resolutiorssbiased on the assumption that
UN Security Council decisions are founded on comigncegreed values and
therefore do not represent the biased prefererfcesnoe member states. Interlinked
with this idea is the twofold notion of the colleet nature of UN Security Council
decisions’® Decisions of the UN Security Council are suppotsetle based on the
values shared by the UN member states and arepitassimed to represent the
collective will of all UN members. By adopting s#ioa resolutions, the UN
Security Council is envisaged to put the conterthefpurposes and principles of the
United Nations into concrete forms in the specif@se’® The actors that are
implementing the UN Security Council’s sanction idems therefore carry with
them the assumption that they are acting on betiaddommon interests and not out
of purely national interests. Therefore, it hagrbdeld that the UN Security
Council’s decisions are adopted in the name ofritegnational community of states
and are binding on them in tuthin consequence, even the target of a UN sanction
regime is expected to accept the measures impgseasait, and for example, could
not lawfully exercise its right to self-defence mamuld it claim a breach of the peace
and ask for collective UN action in return. If UNec@irity Council decisions are
however to be considered to be based on the @litidl of some, the UN Security
Council will stop being a centre of authority withthe international system and the
legitimacy of its decisions will be weaken&d.

L See, for example, T Franck, ‘Legitimacy in theemational System’ (1988) 82 The American
Journal of International Law, 706; D Caron, ‘Theltenacy of the Collective Authority of the
Security Council’ (1993) 87 The American Journalrdérnational Law, 562, 565.

22| Hurd, ‘Legitimacy, Power, and the Symbolic Li#éthe UN Security Council’ (2002) 8 Global
Governance, 48.

%3 3arooshi (n 20) 6.

24 Caron (n 21) 552.

% Hurd (n 22) 48.
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It will be suggested here that a key source fori¢lggimacy of decisions of the UN
Security Council to maintain or restore internaéibpeace and security is the fact
that its sanction resolutions are experienced tanbkne with the purposes and
principles of the UN Charter. Within these commoatyreed values, human rights
play a special role. The reading of the purposdakeftJnited Nations reveals that the
respect and promotion of human rights is one ofdwerall goals of the UN and
considered to be a pre-requisite for the achievénoéruniversal peac®. This
interpretation is supported by the founding histofythe United Nations as well as
by the wording of the preamble that recognisesditermination of the peoples of
the United Nations ‘to reaffirm faith in fundamehi@man rights, in the dignity and
worth of the human person, in the equal rights ehmand women and of nations

large and small.’

The present chapter will use the terminology of aamghts and will not take part in
the discussion about whether the United Nationsfoisnded on international
community interests that need to be promoted tHraitsy decisions in turrf’ In
general, the discussion surrounding internationatraunity interest is linked to the
debate of whether or not an international commuagysuch exists and if answering
this question in the affirmative who is a member tbis community’® What
constitutes an international community interestaiso unclear, but it has been
proposed that that it would at least include thetgmtion and promotion of human
rights, the protection of the environment and péackternational community
interests are generally perceived to go beyondirtterests of individual staté$.
They have been used not only to legitimise the afsrce authorised by the UN

Security Council but also to justify unilateral @ty action, for example in the

% Article 1 UN Charter.

%" For a discussion on international community iréeeee for example, B Fassbender, ‘The United
Nations Charter as Constitution of the Internatid@@ammunity’ (1998) 36 Columbia Journal of
Transnational Law 529-619; N Krisch, ‘Unilateralfercement of the Collective Will: Kosovo, Iraq,
and the Security Council’ (1999) 3 Max Planck Yeark of United Nations Law 59-103.

28 Krisch (n 27) 59.

29 Krisch (n 27) 59.

%0 Krisch (n 27) 59; B Simma and A L Paulus, ‘Thetdmational Community’: Facing the Challenge
of Globalization’ (1998) 9 European Journal of inegional Law 268.
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cases of Kosovo and IrdgBoth cases will be discussed below under the topic

humanitarian interventions.

The purposes and principles of the UN Charter, nmopbrtantly human rights, will
play an important role throughout the discussiothia chapter. It will be argued that
human rights will limit the UN Security Council’'sisgretion when acting under
Chapter VII. This discussion will be of relevance the analysis in chapter six that
will assess whether and if so to what extent theisshbund by UN Security Council
resolutions with regards to the use of force. Iditaah, the recent practice of the UN
Security Council to adopt targeted sanctions agaimdividuals reveals serious
human rights concerns that not only challenge tihaaity of the UN Security
Council but that might also weaken the system diective security of the United

Nations.

Part 2

Chapter VIl of the UN Charter: the international le  gal framework for the
multilateral use of force

To assess the legal framework for the multilateis®d of force as set up by Chapter
VIl of the UN Chatrter, this section will start widome remarks on the prohibition of
the unilateral use of force in general. This wil tollowed by a discussion of some
of the exceptions that are either recognised byUhe Charter itself or that are
discussed in the political and scholarly debateec&h emphasis will be put on the
authorisation technique used by the UN Security icduand the right to
humanitarian intervention or the concept of theg®esibility to Protect, a concept

to which the EU claims to be in particular comntté

3L Krisch (n 27) 60.

%2 Council of the European Uniof/A’ Item Note Brussels, 9 June 2009EU, Annegriorities for
the 64rd [sic]General Assembly of the United Nasidt0809/90, para 8 [hereinafteriorities for the
64" General Assembly of the United Natipns
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1. The prohibition of the unilateral use of force a nd the erga omnes
character of Article 2 (4) UN Charter — implication s for the EU as an
emerging international military actor

As indicated above, one of the pillars of the syst&f collective security of the
United Nations is the general prohibition of thelateral use of force in favour of
collective measures. The main provision entailimg negative duty to abstain from
the unilateral use of force is Article 2(4) UN Ctearwhich provides that,

[a]ll members shall refrain in their internatiomalations from the threat
to or use of force against the territorial integot political independence
of any state, or in any other manner inconsistetit the Purposes of the
United Nations.

The system of collective security and its counterpghe prohibition of the unilateral
use of force, are further underlined by the sevestital of the UN Charter preamble
that asks the peoples of the United Nations nohaée use of armed force ‘save in

the common interests’.

The prohibition of the use of force has been cadatdd in international law through
subsequent declarations and treaties, for examipée 1866 Non-Intervention
Declaration, the 1970 Declaration on Principles loternational Law concerning
Friendly Relations and Co-operation among StateAdnordance with the Charter
of the United Nationsnd the NATO Treaty (19485.I1n 1986, the International
Court of Justice classified the prohibition of thee of force in itsNicaragua
judgment as a principle of customary internatidaal as both necessary conditions,

namely state practice and opinion iuris, would let¥h

% For a detailed analysis see N Schrijver, ‘Chaléanip the Prohibition to the Use of Force: Does the
Straitjacket of Article 2(4) UN Charter Begin tolCBoo Much?’ in N Blokker and N Schrijver (eds),
The Security Council and the Use of Force: Theary Reality — A Need for Chang@®@artinus

Nijhoff Publishers, Leiden 2005) 34, 35.

*International Court of Justice, Case Concerningtdiy and Paramilitary Activities in and against
Nicaragua (Nicaragua v United States of Americadritd Judgment, ICJ Reports 1986, p14, para
184, 189, 190 [hereinaftdticaragugd.
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Whether the prohibition of the use of force alsgogs the status ojus cogenss
debated® The concept ojfus cogensefers to peremptory norms of international law
from which no derogation is permitted and has bdewveloped in the context of
treaties through the Vienna Convention on the LaWreaties in 1969° In general,
three conditions have to be met for a norm to fpals jus cogens- it has to be a
norm that is recognised by a large majority ofestahat also accept its nature as
unconditional and it must be a norm from which resodjation is allowed’ The
main characteristics ofjas cogensiorm are that it is aimed at protecting the irgere
of the community of states and therefore cannotcbmplied with partially.
Presuming that Article 2(4) UN Charter would fogart of jus cogensa state
violating the prohibition to use force would viatahis norm not only with regards to

the state it is using military force against bisoalith regards to all other stat&s.

The International Court of Justice has left thestjoa whether the prohibition of the
use of force is part gius cogensundecided inNicaragua.However it cited the
opinion of the International Law Commission th&ie'taw of the Charter concerning
the prohibition of the use of force in itself cahgies aconspicuous example of a
rule in international law having the character jo§ cogens®® a quote that is
generally used to support thes cogensharacter of Article 2(4) UN Chartét.

In consequence of the customary law nature of tabilpition of the use of force, the
European Union as an international organisatiort #rgoys international legal
personality is bound by it despite not being a membf the United Nation®.

Therefore, the European Union can only legally utadke a robust military crisis

% Schrijver (n 33) 41. Arguing in favour ofias cogensharacter of Article 2(4) UN Charter: M A
Weisburd, ‘The Emptiness of the Concepo$ Cogensas illustrated by the War in Bosnia-
Herzegovina’' (1995) 17 Michigan Journal of Intefoaél Law 41; V Gowlland-Debbas, ‘The Limits
of Unilateral Enforcement of Community Objectivegie Framework of UN Peace Maintenance’
(2000) 11 European Journal of International Law;3viTereas Schrijver appears to be more negative,
in particular in light of recent developments akeimational law, for example the increased refezenc
to the responsibility to protect (n 33) 42, 43.

% Article 53 of the 1969 Vienna Convention on thev.af Treaties (VCLT).

37 Schrijver (n 33) 42.

¥ Gazzini (n 11) 20, 21.

% Nicaragua(n 34) para 190.

0 Schrijver (n 33) 41.

“1 An analysis of the EU'’s relationship with interioaal law will follow in chapter six.
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management operation without the consent of thedtate if it can base its action on
one of the recognised exceptions to the prohibibbthe use of force. If the EU
would violate the general prohibition of the usdmte, it would violatgus cogens

in respect of all other states.

2. Exceptions to the prohibition of the use of forc e

The prohibition of the use of force is not withaxceptions. Some of these are
explicitly mentioned in the UN Charter whereas athbave developed through
practice over time. Most of the latter are highlgpdited. These exceptions to the
prohibition of the use of force will be assessethim following section. They do not
contradict the statement just made that the ‘lawthef Charter concerning the
prohibition of the use of force’ or the ‘regime’talished by Article 2(4) UN
Charter enjoys the status jok cogend” The prohibition of the use of force as laid
down in the UN Charter is ‘constrained in scdpend already contains the Charter
based exceptions, such as the right to self-defemcdJN Security Council
authorisations to use foré&.The controversial development of the right to
humanitarian intervention outside the UN Chartepitotect peoples from genocide,
for example, also cannot counter {oe cogengjuality of the prohibition of the use
of force. In general, a peremptory norm can be fremlfby a subsequent norm of
general international law having the same charattérhe prohibition of genocide

has been held to be such another peremptory fform.

“2C Kahgan, ‘Jus Cogens and the Inherent Right islBgense’ (1996-1997) 3 ILSA Journal of
International and Comparative Law 781, 782; See @iscar Schachter who refers to ‘the rules on
force agus cogens O Schachter, ‘In Defense of International Rubesthe Use of Force’ (1986) 53
The University of Chicago Law Review 126, who refey ‘the rules on force §ss cogen's

43 See M Byers, ‘Conceptualising the RelationshipveenJus CogenandErga OmnesRules’

(1997) 66 Nordic Journal of International Law 2h720.

4 See Article 2(4) in conjunction with Article 2(Znd Articles 42, 43, 51 of Chapter VII UN Charter.
“> Article 53 VCLT. See also N D White, ‘The EU aRagional Security Actor within the
International Legal Order’ in M Trybus and N D Whiteds) European Security La@Oxford
University Press, Oxford 2007) 342 who argues ‘{tihe Council’s power is part of the Charter rules
governing the use of force, as is the right of-defience belonging to individual states, and bo¢h a
part of the peremptory norm as well’.

“6 Byers (n 43) 219.
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2.1. UN Charter related exceptions to the prohibiti  on to the use of force

Despite the creation of the United Nations as draksed system of vertical law
enforcement with the UN Security Council as its kkcision-maker, the member
states retained their right to resort to collectiwe individual self-defence as a

principle of customary international law, as redsgd by Article 51 UN ChartéY.

In addition, the UN Charter explicitly provides th#N Security Council with the
competence to authorise regional arrangements encis to use forc€. The
European Union is not formally a regional agencthimi the meaning of Article 53
UN Charter”® The UN Charter does not provide a definition fagional
arrangements or regional agencies. In practicapmagy organisations such as the
Organisation for Security and Cooperation in Eurq@SCE) have declared
themselves to be organisations within the meanihg@lmapter VIII of the UN
Charter’® So far, the European Union has not issued suctoaamatior® If it
claims to be regional agency within the meanindwaicle 53 UN Charter? the EU
would need to be authorised by the UN Security Coua use military enforcement

measures.

7 Another Charter based exception to the generdlilpition of the use of force is Article 107 UN
Charter. Article 107 UN Charter allows for militagypforcement action against former enemy states.
This exception to the general prohibition to the akforce is obsolete with Germany and Japan now
being members of the United Nations. On the topi&rticle 107 UN Charter see Schrijver (n 33) 36.
“8 Article 53(1) UN Charter.

49 J Cloos, ‘EU-UN Cooperation in Crisis ManagemeiRutting Effective Multilateralism into
Practice’ in J Wouters, F Hoffmeister and T RuyasfeThe United Nations and the European Union:
An Ever Stronger Partnershi@é.M.C. Asser Press, The Hague 2006) 265. Foitigalrdiscussion,

see White (n 45) 332-335.

%0 J Wouters and T Ruys, ‘UN-EU Cooperation in Cridsnagement’ in J Wouters, F Hoffmeister
and T Ruys (eds)he United Nations and the European Union: An Esteonger Partnership

(T.M.C. Asser Press, The Hague 2006), 256; G RetskaBrohmer in B Simma (edjhe Charter of
the United Nations: AZommentary (¥ edn Oxford University Press, Oxford 2002) Artiig para 8.
*L A survey produced by the project team of the UNRIE Project on Regional Security and Global
Governance also enumerates the European Union‘athen intergovernmental’ organization
‘outside chapter VIII'. See United Nations Univays{UNU-CRIS), ‘Capacity Survey: Regional and
other Intergovernmental Organizations in the Maiatece of Peace and Security’ (2008)
<https://biblio.ugent.be/input/download?func=dowmlBde&recordOId=938841&fileO1d=938848

17.

*2 |t has been suggested that a regional organisdtionity qualifies a regional agency and not asst
a regional arrangement if it enjoys a certain deg@fea formal structure. See United Nations
University (UNU-CRIS) (n 51) 16. The European Unanjoys a legal personality and has been
attributed with organisational crisis managemenicstires. It could therefore fulfill the condition$

an agency within the meaning of Article 53 UN Chart
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According to Article 53 (1) UN Charter, the UN SetpCouncil can utilise regional
agencies ‘for enforcement action under its autifaifiit considers enforcement to be
necessary. In this case it has been held that@naggency acts as a UN subsidiary
organ® Or if it considers military enforcement measuresbe a necessary crisis
management tool, the EU would have to obtain aigaton by the UN Security
1>

Counci
Chapter VIII of the UN Chartet, the European Union would be able to decide

Thus, if the EU would be a regional organisatiathim the meaning of

autonomously only in the context of the peacefutlement of disputes under
Chapter VI of the UN Charter, in matters of colieetself-defence and in the context
of consensual peace-keeping missions but not imdogtion of military sanctiorts.

In addition, the EU would be obliged to inform thiN Security Council of its
activities in the context of the maintenance okinational peace and securify.
Another consequence of the qualification of the &Ja regional agency would be
the EU’s responsibility to achieve the peacefutleetent of local disputes before
they should be referred to the UN Security CouticiDverall, the relationship
between the United Nations and regional organisatio the context of Chapter VIII

has been described as a ‘dual bottom-up, top-delationship’>*®

Although the European Union has not formally proukd itself to be one, it is

worth investigating whether the EU Treaties or ficdi statements made on behalf
of the EU indicate that the EU already considessliitto be a regional agency. As
demonstrated in chapters two and three, the EWgredually acquired competence
in foreign policy and security matters and a preagfsEuropean integration is slowly

ongoing. Capabilities and structures have beertentdhat enable the EU to become

%3G Ress and J Brohmer in B Simma (&d)e Charter of the United Nations:@ommentary ('
edn Oxford University Press, Oxford 2002) Artible para 1.

** Ress and Bréhmer (n 53) Article 53 para 1.

%5 |t has been suggested that a regional organisaonity qualifies a regional agency and not psst
a regional arrangement if it enjoys a certain deg@fea formal structure. See United Nations
University (UNU-CRIS) (n 51) 16. The European Unanjoys a legal personality and has been
attributed with organisational crisis managemenicstires. It could therefore fulfill the condition$
an agency within the meaning of Article 53 UN Chart

5 White (n 45) 338, 344.

> Article 54 UN Charter.

%8 Article 52(2) UN Charter. See also Article 33(1)\Charter.

%9 B Ki-Moon, Report of the Secretary Genefitte Role of Regional and Subregional Arrangements
in Implementing the Responsibility to Prote2® June 2011, A/65/877 — S/211/393 para 5.
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an international military crisis management acés.one of its common foreign and
security policy objectives, the EU identifies th@motion of ‘multilateral solutions

to common problems, in particular in the framewofkthe United Nations®

In
addition, the EU’ shall work for a high degree dajoperation in all fields of
international relations, in order to preserve pegtevent conflicts and strengthen
international security, in accordance with the jmsgs and principles of the United
Nations Charter®® Political statements such as tBeiropean Security Strategy
emphasises its commitment to effective multilaisnalwith the United Nations at
the centré? Nonetheless, these obligations are not strongpesise enough to read
into them the desire of the European Union to besd by Chapter VIII of the UN

Charter®®

In practice, whenever the EU has been requestadebWN to act, no reference has
been made to Chapter VIII UN Charter either. Indtdee European member states
and the European Union itself as an internatiomg&isation have been authorised
by the UN Security Council under Chapter VIl to uslitary sanctions. UN
Security Council resolution 1671 (2006) for exampkelcomedthe intention of the
European Union to deploy a force to support MONU@y the electoral period in
the Democratic Republic of the Congo’ and decided

that Eufor R.D.Congo is authorized to take all 3seey measures,
within its means and capabilities, to carry out fbhkBowing tasks, in
accordance with the agreement to be reached betWeericuropean
Union and the United Nations:

(a) to support MONUC to stabilize a situation, mse MONUC faces
serious difficulties in fulfilling its mandate with its existing
capabilities,

(b) to contribute to the protection of civiliansdar imminent threat of
physical violence in the areas of its deploymend without prejudice to
the responsibility of the Government of the DemticrRepublic of the
Congo,

% Article 21(1) LTEU.

¢ Article 21(2) (c) LTEU.

%2 The European Security Strategy states that ‘ThieetdiNations Security Council has the primary
responsibility for the maintenance of internatiopehce and security. Strengthening the United
Nations, equipping it to fulfil its responsibiliseand to act effectively, is a European priority’.
European Council A Secure Europe in a Better World: European Seg@8itategyBrussels, 12
December 2003 kitp://www.consilium.europa.eu/uedocs/cmsUploadé78ad# 9.

%3 See White (n 45) 334 who has analysed the provisidghe failed Constitution in this regard.
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(c) to contribute to airport protection in Kinshasa

(d) to ensure the security and freedom of movernétie personnel as
well as the protection of the installations of EufRdD.Congo,

(e) to execute operations of limited character mleo to extract
individuals in dange®?

EUFOR R.D. Congo was conducted as an autonomouked thilitary operatiof?

under the auspices of the EU’s common securitydefence policy?®

The authorisation technique that has been incrglysised after the end of the Cold
War was not anticipated by the drafters of the UiNu@r, who originally designed

the Security Council to undertake military enforegm measures directly under
Chapter VII through military forces made availabdeit by the member states on a
permanent standby basis through formal agreements;luded on the basis of
Article 43 UN Charter. The initial idea was thatioaal troops would remain subject
to domestic regulations and would answer to thespective national commanders
who in turn would take orders from a UN Force Comde who would be under the
command of the Military Staff Committee through walinithe Security Council would

exercise its overall command and conffol.

According to the former Secretary GenerahmAgenda for Peacge

[tlhe ready availability of armed forces on calutbserve, in itself, as a
means of deterring breaches of the peace sincetemtf@ aggressor
would know that the Council had at its disposaleans of respon<g.

64 UN Security Council Resolution 1671 (2006) para 8.

%5 Council Joint Action 2006/319/CFSP on the Européaion military operation in support of the
United Nations Organisation Mission in the DemdcrBepublic of the Congo (MONUC) during the
election process [2006] OJ L 116/98.

% Another example is operation Tchad/RCA. See UNuBgcCouncil Resolution 1778 (2007) para
6.

%7 Sarooshi (n 20) 142. During the drafting of the GNarter three models of how military forces
should be made available for the maintenance efriational peace and security were discussed. For
a detailed discussion on this topic see L M Goddaied E HambraCharter of the United Nations:
Commentary and Documer{®“ edn Stevens & Sons Limited, London 1949) 281, 282.

% UN Secretary General Boutros Boutros-Ghéti,Agenda for Peace, Preventive Diplomacy,
Peacemaking and Peace-keepidg June 1992, A/47/277 - S/24111, para 43. [hafer Agenda
For Peacé.

132

www.manaraa.com



However, until today, no Article 43 UN Charter agmeent has been concluded and
one of the consequences of the lack of Article g@@aments is that the UN Security
Council cannot oblige its member states to contellitoops to implement military
sanctiong® To fill this void and to provide the UN SecuriBouncil with capable
and willing actors to restore international peacel &ecurity, the UN Security
Council developed the practice of delegating itsygar VII powers to state& A
standard wording used by the UN Security Councigtant states the right to use

force is that it ‘authorises states to use all agagy means’.

In the absence of an explicit competence of the3édurity Council to delegate its
Chapter VII powers, the legal foundations of the Béturity Council’'s competence
to authorise states to use military measures iputksl. Thoughts are divided
between those that argue that the Security Cosncitmpetence to delegate its
Chapter VII powers can be deduced from the wording) systematic context of UN
Charter provisioné! whereas others refer to an implied polf¢o authorise the use
of force. A third stream argues in favour of a gaheompetence to delegate as a
general principle of the law of international orgations’> The UN Security

Council’'s competence to authorise the use of faras confirmed in practice.

%9 Sarooshi (n 20) 142.

0 According to Sarooshi, a delegation of power isaoler than an authorisation to carry out a
particular objective. The former entails ‘the triemsof a power of discretionary decision making.’
Even when the Security Council uses the terminotmfgguthorisation, it might in substance delegate
some of its discretionary powers to the membeesta&arooshi (n 20) 11-13. In the following, the
terms ‘authorisation’ and ‘delegation’ will be usieterchangeably to refer to a delegation of powver
substance.

" The school of thought that finds the Security Guksipower to delegate military enforcement
measures based on UN Charter provisions is diviistedwo major streams. Some refer to Article 51
UN Charter whereas the majority bases the Sec@ouncil’'s competence to authorise the use of
force on Article 42 UN Charter either individuatly in conjunction with a variety of Charter
provisions, including Article 48 (1Article 106 or Article 53 UN Charter.

2N Blokker, ‘Is the Authorization Authorized? Poweand Practice of the UN Security Council to
Authorize the Use of Force by ‘Coalitions of theldland Willing” (2000) 11 European Journal of
International Law, 547-554, 567.

8 For a detailed discussion of the different vieas Sarooshi (n 20) and E De WEhe Chapter VI
Powers of the United Nations Security Coulfii&rt Publishing, Oxford 2004).
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2.2. Exceptions to the prohibition of the unilatera | use of force without a

UN Charter basis

During the Cold War, the permanent members of the Sécurity Council could
hardly come to agreement and the Security Counas Vargely unable to adopt

collective enforcement measures under Chapter Mi@UN Chartef?

In 1950 in response to these shortcomings, the 1@emMessembly adopted the

Uniting for Peace Resolutiowhich provides that

if the Security Council, because of lack of unamymof permanent
members, fails to exercise its primary responsybftor the maintenance
of international peace and security in any caseravtieere appears to be
a threat to the peace, breach of the peace of aggoession, the General
Assembly shall consider the matter immediately vaithiew to making
appropriaterecommendatiori for Members for collective measures,
including in the case of a breach of a peace oofaagygression the use of
armed force when necessary, to maintain or resitbeenational peace
and security.

Unlike UN Security Council resolutions, recommernmaias of the General Assembly

are not binding on UN member stafés.

Also partly linked to the inability of the UN Sedyr Council to adopt enforcement
measures when faced with a crisis of a humanitaraare is the highly disputed
development of a right to individual or unilaterBbmanitarian intervention.

Humanitarian interventions refer to the

forcible deployment of military forces into a coontvithout the consent
of the local government to prevent the commissidnsevere and
widespread human rights atrocities against thei@ivpopulation’.’

T M Franck, ‘Who Killed Article 2(4)? Or: Changingorms Governing the Use of Force by States’
(1970) 64 The American Journal of International L&1/@.

> Emphasis added.

® The Uniting for Peace Resolution has only beedémented during Chinese aggression against
Korea in 1951. See C Tomuschat, ‘Uniting for Pe#2808) United Nations Audiovisual Library of
International Law #ttp://untreaty.un.org/cod/avl/pdf/ha/ufp/ufp e p@

'S D Murphy, ‘The Security Council, Legitimacy, atte Concept of Collective Security after the
Cold War’ (1994) 32 Columbia Journal of Transnadiiolnaw 229.
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Unilateral humanitarian interventions have to bestidguished from collective
humanitarian interventions. The latter are autlearisy the UN Security Council and
are controversially discussed in terms of wheth@&mdn rights violations can be
qualified as a threat to the peace according teclarB9 UN Charter and thus open
the gateway to collective enforcement measures ru@fapter VIl of the UN
Charter’® Military operations that have been discussed imse of collective
humanitarian interventions include the US-led openain Somalia in 1992/1993,
authorised by UN Security Council Resolution 79992)7° the French military
operation in Rwanda in 1994 authorised by UN SéguCiouncil Resolution 929
(1994¥° and the NATO intervention in Bosnia in 1995 autbed by UN Security
Council Resolution 816 (1998).

The focus here will be on unilateral and therefargauthorised humanitarian
interventions as a possible exception to the gépeohibition of the use of force to
avoid a humanitarian catastrophe. The most promirease of a unilateral
humanitarian intervention is the NATO campaign inskvo in 1999 that will be

discussed in more detail in chapter seven below.

The controversy behind the right to use force famhnitarian purposes without
authorisation by the UN Security Council is centad the balance between the
principle of non-intervention which is derived frofwmticle 2(7) and Article 2(4) UN
Charter and the importance of the protection of fmmghts® The principle of non-
intervention relates to respect for the sovereigitihe individual member states and
entails the duty not to interfere with their intarnaffairs. Human rights are
recognised as values of international law and amifig an important element of the

purposes and principles of the UN Charter. Those sgeak in favour of a right to

8 Murphy (n 77) 229, 230; | Osterdahl, ‘By All Meanstervene! — The Security Council and the
Use of Force under Chapter VII of the UN Chartelram (to protect the Kurds), in Bosnia, Somalia,
Rwanda and Haiti’ (1997) 66 Nordic Journal of In@ional Law 270, 271.

On the topic of collective humanitarian interventsee also F R Teson, ‘Collective Humanitarian
Intervention’ (1996) 17 Michigan Journal of Intetioaal Law 323-371.

" Teson (n 78) 352.

8 Teson (n 78) 365.

8 Tes6n (n 78) 367, 368.

82 C Greenwood, ‘International Law and the NATO Im&ntion in Kosovo’(2000) 49 International
and Comparative Law Quarterly 929.
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humanitarian intervention argue that such an ietetion would not go against the
teological meaning of Article 2(4) UN Charter aie tgeneral prohibition of the use
of force which would be aimed at protecting theiteral integrity of a state. The
aim of humanitarian interventions would not howeberto interfere with a state’s
territory or political independence but to save gleofrom gross human rights

violations®?

In addition, it is often held that unilateral actiovould undermine the system of
collective security as it would either replace ayiwus decision of the UN Security
Council in respect of the maintenance of intermatigpeace or security or have the

potential of pre-empting ft!

In practical terms, the use of force for humangtanieasons that is not authorised by
the UN Security Council opens up the possibilitypofitical abuse. This is not only
because the claim to intervene for humanitariasaes is predominantly open to
powerful state¥ but also because there seems to be no agreemetot \&bhat
conditions have to be met for a ‘rightful’ humaniga interventiorf® So far it has
been predominantly argued in favour of the illelyadif humanitarian interventiofis
although some support the possibility of the slanesgence of a new doctrine of

international law?® It has been held by many that the use of forceantiorised by

%N Rodley, and B Cali, ‘Kosovo Revisited: Humanitarilntervention on the Fault Lines of
International Law’ (2007) 7 Human Rights Law Revi2éd.

8 W M Reisman, ‘Unilateral Action and the Transfotioas of the World Constitutive Process: The
Special Problem of Humanitarian Intervention’ (2pQQ@ European Journal of International Law 4.
8 | Brownlie and C J Apperley, ‘Kosovo Crisis InguiMemorandum on the International Law
Aspects’ (2000) 49 International and Comparativey IGuarterly 905.

8 Cassese for example suggests that the conditioreslawful humanitarian intervention would
include ‘gross and egregious breaches of humasrighiolving the loss of life of hundreds or
thousands of innocent people, and amounting toesriagainst humanity’, the inability of the UN
Security Council to adopt coercive action due t@® or a lack of majority, the exhaustion of
appropriate peaceful means, and the willingnessgrbup of states as opposed to a ‘single
hegemonic Power’ to get involved with the suppdithe non-objection of the majority of the UN
member states and the use of force solely for tihegse of ending human rights violations. A
Cassese, ‘Ex inuiria ius oritur: Are We Moving taws International Legitimation of Forcible
Humanitarian Countermeasures in the World Comm@h{4299) 10 European Journal of
International Law 27. Greenwood only asks for eite existing or immediate threat of ‘the most
serious humanitarian emergency involving largeestads of life’ and the ‘necessity of a military
intervention’ to either end or prevent the losdifef See Greenwood (n 82) 931.

8" Brownlie and Apperley (n 85) 891.

8 Cassese (n 86) 29, 30.
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the UN Security Council to stop grave human righitsations should remain a

narrow exceptiofi?

Over the years the terminology and the emphadiseofegal and political discussion
around the so-called ‘right to humanitarian intemi@n’ has changed in favour of the
concept of the ‘responsibility to protect’. In tladtermath of NATO’s military
intervention in Kosovo without a UN Security CounRiesolution authorising the
use of force to stop a humanitarian catastrophe, @anadian Government
established thénternational Commission on Intervention and Statvereigntythat
issued its report on ‘The Responsibility to Prdtect December 2001. The
Commission changed the emphasis of the discussioimdb the right to humanitarian
intervention from an understanding afovereignty as controfo sovereignty as
responsibility in both internal functions and external dutiTherefore, states
would have the primary responsibility to ensure pinetection of their population
from gross human rights violations. If states feol fulfil this obligation, the

responsibility to protect resides with the intefmaal community’*

The concept of the responsibility to protect is posed of three elements — the
responsibility to prevent, the responsibility t@eeand the responsibility to rebuild.
The responsibility to react might ask for militamnytervention. The Commission
argues that the decision to determine whether eefeshould be used for human

1°2 However, if the

protection purposes should rest with the UN Segu@ibunci
Security Council fails to act, it is possible tcekesupport from two thirds of the
General Assembly to invoke the Uniting for PeacedRéion. The Security Council
would then have the primary but not the sole resility for the maintenance of
peace and securifyy.In case this possibility also fails, the Commiss@mphasises

that unilateral military interventions by an ad hamalition of states without a prior

89 K Naumann, ‘NATO, Kosovo and Military Interventiof2002) 8 Global Governance 14; B
Simma, ‘NATO, the UN and the Use of Force: Legapésts’ (1999) 10 European Journal of
International Law 22.

% Report of the International Commission on Inteti@nand State Sovereignty, ‘The Responsibility
to Protect’ (2001) kttp://responsibilitytoprotect.org/ICISS%20Repattyp para 2.14 [hereinafter
Responsibility to Proteft

°1 Responsibility to Prote¢n 90) Synopsis, xi.

%2 Responsibility to Prote¢n 90) 6.28.

% Responsibility to Prote¢n 90) 6.29, 6.30, 6.7.
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obtained Security Council mandate would not be tyidaccepted* But it
nevertheless indicates that unilateral action stilpht be necessary in extreme

scenarios?

The possibility of the collective use of militarprée as a last resort to react to
genocide, war crimes, ethnic cleansing and cringasnat humanity was recognised
by the United Nations but the question of the rightunilateral humanitarian
intervention was not address&dThe European Union supported the new cori€ept
and accepted the responsibility to protect as mdrtthe EU’s international
responsibility. TheReport on the Implementation of the European Sgcitrategy:
Providing Security in a Changing Wortd 2008 states that

[s]overeign governments must take responsibilitytii@ consequences of
their actions and hold a shared responsibilityrtiigrt populations from
genocide, war crimes, ethnic cleansing and crirgainat humanity®

Like the UN, the European Union seems to be rehidta acknowledge openly the
concept of unilateral military interventions astpzfrthe concept of the responsibility
to protect in favour of UN authorised collectivetias to stop humanitarian
catastrophes. For example, the ‘EU Priorities fer 64th General Assembly of the
United Nations’ highlight the EU’s support for thenplementation of the
responsibility to protecwithin the United Nation&? However, the EU’s support of

% Responsibility to Protedtn 90) 6.36.

% Responsibility to Prote¢n 90), 6.40.

% Report of the Secretary-General's High-level PameT hreats, Challenges and Change, ‘A More
Secure WorldOur Shared Responsibilitf2004) <http://www.un.org/secureworld/report2.pdbaras
199-203; General Assembly Resolution 60/1, ‘2005 M/8ummit Outcome’, 24 October 2005, paras
138-140.

M Vincent and J Wouters, ‘The Responsibility tofect: Where does the EU Stand?’ (2008) Policy
Brief, Madariaga Report, Madariaga — College ofdper Foundation
<http://www.madariaga.org/images/madariagarepor@370l-1%20-
%20r2p%20where%20does%20the%20eu%20starw fdf

% General Secretariat of the Council of the EU, laSa‘Report on the Implementation of the
European Security Strategy: Providing Security i@laanging World'Brussels, 11 December 2008,
S407/08, 2.

% priorities for the 64' General Assembly of the United Natigns32) para 8.
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NATO’s action in Kosov®™® nevertheless indicates that the EU might consider

unilateral humanitarian intervention to be legitiman scenarios of extreme need.

As long no agreed definition on the conditions dorightful unilateral humanitarian
intervention exists and as long as there is no vadeeptance of the concept,
humanitarian interventions might be legitimate boey will lack legality. The

European Union could help to foster the concephwhanitarian intervention by
issuing and following clear guidelines. By doing #te European Union could serve
as an example to other international actors anddcswpport the development of a

rule of customary law.

For the European Union as an emerging military ra¢ctee above findings indicate
that the EU is bound by the general principle @& pinohibition of the use of force.
From the perspective of international law, the Edo only legally resort to military
sanctions if it can base its actions on one ofekeeptions to the use of force. In
practice, the EU would thus have to seek the aigibon of the Security Council.
When authorisation cannot be obtained, the EU tiéiseuthe emergency procedure
as established by the Uniting for Peace resolutidevertheless, when a Security
Council mandate cannot be obtained the actor alghtnbe less likely to get the
approval of two thirds of the General Assembly.haligh the use of force based on
a General Assembly recommendation might give thésElgeration legitimacy, it
would still leave it questionable in legal term$ieTsame has to be said of unilateral

European humanitarian interventions.

Part 3

Procedure for the adoption of UN Security Council s anctions and the
legal effects they produce

If the Security Council wants to adopt military erdement measures to maintain or
restore international peace and security it hasolow the procedure set up by
Chapter VII of the UN Charter which deals with ‘Awt with Respect to Threats to
the Peace, Breaches of the Peace, and Acts of efgign’. The first section will

100N Krisch, ‘Unilateral Enforcement of the ColleaiWill: Kosovo, Iraq, and the Security Council’
(1999) 3 Max Planck Yearbook of United Nations L33v
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briefly outline the two-step procedure establishgdhe UN Charter before the legal
effects of UN Security Council enforcement decisionill be examined. The

following section will then focus on questions ab@nether and if so under what
circumstances UN Security Council resolutions dtepig binding on UN member

states. It will be argued in chapter six that thedpean Union is bound by UN
Security Council resolutions. The limit of this Hing nature is of course reached
when UN Security Council decisions stop being bigdn general.

1. Two-step procedure for the adoption of military sanctions

In a first step the UN Security Council has to deiaee either a threat to the peace,
breach of the peace or act of aggression if it ickens the collective use of force to
be necessary to maintaining or restoring intermaligpeace and security. The
determination of an Article 39 UN Charter situaticgs within the discretion of the
Security Council as indicated by the phrase ‘detestron’ as well as by its
systematic context with Articles 40 and 42 UN Ceaft* These provisions allow the
Security Council to choose from a variety of measuit would not be consistent if
the Security Council’s flexibility in respect oféhchoice of measures would be
weakened by a strict reading of the conditions dotions under Article 39 UN
Charter'®? The conditions that have to be met by Article 38 Gharter are not
described in much detail but the practice of theuiey Council has led to the
development of some minimum conditions before aforeement action can be
taken. The Security Council is supposed to appdysime standard in similar cases,
as the determination of an Article 39 UN Chartduadion is a pre-requisite for
Chapter VII enforcement measures and should nobdsed on purely political

consideration$®

Following the determination of threat to the pedmeach of the peace or act of

aggression, the UN Security Council has discretidrether or not to adopt in a

101 3 Frowein and N Krisch in B Simma (e@he Charter of the United Nations:@ommentary ('
edn Oxford University Press, Oxford 2002) Articke 3ara 4.

192 Erowein and Krisch (n 101) Article 39 para 4.

193 Erowein and Krisch (n 101) Article 39 para 26.
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second step a resolution with regards to militaagcsions according to Article 42

UN Charter. This article provides that,

[s]hould the Security Council consider that measypeovided for in
Article 41 would be inadequate or have proved tonlaelequate, it may
take such action by air, sea, or land forces as beynecessary to
maintain or restore international peace and sgcuBtich action may
include demonstrations, blockade, and other opmratby air, sea, or
land forces of the United Nations.

2. Legal effects of UN Security Council sanctions

Although UN Security Council resolutions are birglion UN member states
according to Article 48(2) UN Chart&¥ their legal effects differ depending on
whether they are of an economic or military natéihough for the purpose of the
present chapter an analysis of the legal effeatsiymed by UN Security Council
sanctions of a military nature would be sufficietite binding effect of the former
will be addressed first to create awareness abeurt similarities and differences. An
understanding of this issue will be of importanoe dhapter six, which will discuss
whether the analysis of the legal relationship leetwthe European Union and UN
Security Council resolutions with regards to ecomosanctions can be helpful for
understanding the relationship between the Europdaion and UN Security

Council resolutions with regards to the use of édog using a comparative method.

2.1. Excursus: Legal effects produced by UN Securit y Council
economic sanctions

Economic sanction decisions by the UN Security @duysroduce two effects. On
the one hand they create not merely a right buni@nnational law obligation for UN
member states to implement thét.According to Article 48(2) UN Charter
decisions of the Security Council for the maintaremf international peace and

security ‘shall be carried out by the Members & thnited Nations directly and

194 Article 48 UN Charter is lex specialis to Artic2® UN Charter.

195\ Gowlland-Debbas, ‘Sanctions Regimes under Aetitl of the UN Charter’ in V Gowlland-
Debbas (ed)National Implementation of United Nations Sanctioh€omparative Studylhe
Graduate Institute of International Stud{®artinus Nijhoff Publishers, Leiden 2004) 19.
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through their action in the appropriate internagiloagencies of which they are
members’. Otherwise, economic sanction regimes avdugt deprived of their
effectiveness. On the other hand, economic sarecatso serve as entitlements. The
target has to accept the economic measures adapteonplemented against it as it
agreed to the vertical system of law enforcemerthefUnited Nations through its
membership in the organisatid!f.Hence, UN Security Council resolutions legalise
actions by member states against the target that amot otherwise be justified

under general international Ia\.

2.2. The binding nature of military sanctions —som e general remarks

The legal effects produced by UN Security Coureslalutions authorising the use of
force differ slightly from the effects produced égonomic sanctions. Like the latter,
they are binding on UN member states. However, limeling nature differs in
strength, depending on the role played by the m@s@eUN member state in the
actual exercise of the use of force on behalf efWiN Security Councit’® Member
states do not have to accept a Security Counalutien authorising the use of force
in the sense that they have to deploy land, airawel forces?® Nonetheless, if a UN
member state accepts a UN mandate and agrees dimgéts armed forces, it is
bound by the UN Security Council resolution in etstirety. The UN member state
has to respect the conditions set or the use okfby the resolution, including for

example geographical or time-limits.

2.2.1. A duty of assistance and cooperation and the duty not to
undermine the success of a military operation
UN Security Council resolutions are also bindingtlhmse member states that decide

not to participate in a mission by sending troogdl member states are legally

1% Osteneck (n 5) 36.

197 Osteneck (n 5) 36; see also Gazzini (n 11) 15 refers to the permissive effect of mandatory UN
Security Council economic sanctions.

198 Thjs assumption will be explained in more detaittie following section.

1997 D Gill, ‘Legal and Some Political Limitations ahe Power of the UN Security Council to
Exercise its Enforcement Powers under Chapter #Ath@ Charter’ (1995) XXVI Netherlands
Yearbook of International Law 60.
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obliged to offer other forms of cooperation andisiasce apart from providing

forces!!®

In addition to the positive obligation to providesestance to add value to an UN
authorised operation, all UN member states are ruth@enegative obligation not to
undermine the effectiveness of a UN authorisedtanyli operation through their
action or inaction. This negative obligation resdlom a loyalty obligation that is
inherent in the vertical centralised system of Eviorcement of the United Nations
to which the UN members have agreed. The negatbligation to abstain from
anything that would undermine the effectivenesthefuse of force authorised by the
Security Council can ask UN member states to beautee and to introduce travel
bans for example. But it can also ask member statesfrain from doing something,
for example to abstain from selling weapons ancemothilitary equipment to the
target. Usually an economic sanction regime woudd il place when the UN
Security Council resorts to the use of force big ttoes not necessarily have to be

the case.

The duty of UN member states not to hinder a UNragpen through active or
passive cooperation with the target has a treasysha Article 2(5) UN Charter,

which provides that,

[a]ll Members shall give the United Nations evergsiatance in any
action it takes in accordance with the present tehaand shall refrain
from giving assistance to any state against whiehUnited Nations is
taking preventive or enforcement action.

The negative obligation not to undermine the effectess of UN military operations
either through action or inaction as well as thsitpge obligation to assist the United
Nations with its operations are also interconneetét the UN Charter’'s system of

collective security and the general prohibition tbé unilateral use of force!

10.Gill (n 109) 60.

11 A Verdross, ‘Jus Dispositivum and Jus Cogens iertrational Law’ (1966) 60 The American
Journal Of International Law 60. Verdross speak&wour of three interconnected rules with regards
to the use of force — namely the prohibition of timdateral use of force, the settlement of dispuiy
peaceful means and the obligation to assist theedNations in enforcement action. Gill also argues
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Member states, in favour of creating the main rasgmlity for the UN Security

Council to restore and maintain international peacel security, have largely
renounced their individual sovereign powers to omslgary enforcement action. A
side effect of this loss of power is the duty talele the UN Security Council to

fulfil the function for which it has been createx.f

2.2.2. Military UN Security Council sanctions as an entittement to use
force

Military sanctions do not merely create legal oaligns of differing natures for UN
member states. Like economic sanctions, militargu8isy Council sanctions also
function as an entitlement. UN member states hargely renounced their power to
use force unilaterally in favour of creating thénpary responsibility of the Security
Council to maintain and restore international peacd security in the system of
centralised vertical law enforcement of the Unitddtions. The authorisation of
member states by the Security Council to resorhildary force is one of the view
exceptions to the general prohibition of the uséoofe. The authorisation of the use
of force therefore fulfils two functions. It grartts UN member states the right to use
force in a particular case. It also prevents timgetafrom claiming that the military
measures deployed against it would be in violatadinthe principle of non-
intervention as stipulated in Article 2(4) UN Claart"?

To summarise briefly, both economic and militarpctaons provide entitlements for
the sender state to use economic or military meastinat the target has to accept.
Both types of sanction resolutions are binding loe /N member states although
their binding nature differs. The general findihgtt UN Security Council resolutions
serve as an entitlement to resort to enforcememisores and that they are binding
on the member states of the United Nations is nithout exceptions. It will be
argued in the following that decisions by the UNci@&y Council that are either

illegal orultra viresdo not produce the above described legal effects.

that UN members are obliged under chapter VII tovizle some degree of cooperation with
collective enforcement measures short of actuatanjl participation’, Gill (n 109) 83.
12 5ee Gazzini (n 11) 21.
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3. When do UN Security Council resolutions stop bei ng binding? — Ultra
vires and illegal UN Security Council decisions

The UN Charter indicates that if the UN SecurityuBal oversteps its limits, its
decisions become unlawtdf and they cease to be binding on UN member states.
The member states have agreed onlya@ocept and carry out decisions of the
Security Council in accordance with the presentr@na'* However, the question
of whether acts by the UN Security Council can blawful and, if so, whether they
stop being binding is controversial. The substantimits the UN Security Council
faces when adopting enforcement measures undert€&hdp of the UN Charter
will be discussed below in part four. This sectwill first take a closer look at the
debate surrounding the effects of illegal UN SeguEiouncil decision$™

Two types of illegal decisions of international angsations can be identifiédf Like
states, international organisations can breach matenal lawt'’ And if
international organisations exceed their competendbey actultra vires™®
Therefore if the UN Security Council oversteps fiwvers granted to it by the
founding treaty and does not act in accordance thighpurposes and principles of
the UN Charter as expressed in Article 24(2) UN r@raits acts stop beingtra
vires It is also not within the competence of any in&ional actor to violate the
norms of jus cogens If it does this, the Security Council’s decisionast be
classified agltra vires'*® The next section will focus on the legal effectsduced
by ultra vires acts of the UN Security Council. Tgal limits faced by the Security
Council are either linked to the purposes and plas of the UN Charter or to
international law in the form ojus cogens Therefore if the Security Council

oversteps its boundaries it does not merely agally but alsaltra vires

13 Gazzini (n 11) 26.

114 Article 25 UN Charter.

115 For an analysis of the question as to whether EbuBty Council resolutions that violate UN
Charter procedures have to be complied with seeffdtti, ‘The Legal Effect of Non-compliance
with Rules of Procedure in the U.N. General Assgmalold Security Council’ (1969) 63 The
American Journal of International Law 479-489.

116 3 Gardam, ‘Legal Restraints on Security Counclithtiy Enforcement Action’ (1996) 17
Michigan Journal of International Law 289.

17 Gardam (n 116) 289.

18 Gardam (n 116) 289.

119 A Orakhelashvili, ‘The Impact of Peremptory Norotsthe Interpretation and Application of
United Nations Security Council Resolutions’ (2005)European Journal of International Law 68.
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With regards taultra viresacts of the UN Security Council, several questioesd to
be clarified. First, who is competent to challerige validity of Security Council
decisions? The member states of the United Natsm®n to have the right to
challenge UN Security Council decisions since tloegated or agreed to the
founding treaty of the United Nations. They creatkd United Nations to fulfil
certain objectives and purposes and therefore Hasye the right to check if its
decisions reflect thertf® Second, it has to be decided whethkra vires acts are
void ab initioor just voidable. If they areoid ab initiothey do not produce legally
binding effects and there would be no need to deter their invalidity. The UN
member states could simply refuse to comply with WB¢curity Council
resolutions®! If ultra vires actswould however be merely voidable, they would
produce legally binding effects until the time ofieir invalidation'?* The
International Court of Justice held in tBertain Expensesase?® that acts of the

124 |f the latter is

United Nations carry with them the presumption ehlgintra vires
the case, a follow up question must be addressedmely who is competent to
determine the invalidity of UN Security Council acfThe UN Charter does not
contain a provision on who is competent to judge tiN Security Council. To fill
this gap, some who argue thdtra vires acts of the UN Security Council are not
void but voidable hold the view thattra vires acts that are ‘manifestiyitra vires’
would not produce legal effects’ What constitutes a manifestijtra viresact is not
however entirely clear. It has been suggestedhimtualification would apply to all
decisions of an international organisation thatatmits objectives and purposéS.

If that reasoning were to be transferred to thetédhNations, manifestlyltra vires
acts could not be distinguished from ordinanyra vires acts. The UN Security

Council oversteps its competences when it is actiogfrary to the purposes and

120 Osieke, ‘The Legal Validity of Ultra Vires Deimss of International Organizations’ (1993) 77
The American Journal Of International Law 240.

121 Gazzini (n 11) 27.

122 Osjeke (n 120) 244.

123 |nternational Court of Justice, Certain Expendab® United Nations ( Article 17 paragraph 2 of
the Charter) Advisory Opinion, ICJ Reports 196254, 168.

124 Gazzini (n 11) 27.

125 Osieke (n 120) 249.

126 Osieke (n 120) 249.
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principles of the UN Chartéf If the UN Security Council violates the normsjuas
cogensit is also hard to imagine not qualifying this &ca of international law as a

‘manifestly’ ultra viresact.

In the absence of a body that is competent to weaies of the UN Security Council,
UN member states have no guarantee against illdél§abecurity Council decisions.
Therefore member states need to have as a riglatsbfesort the opportunity not
only to challenge the lawfulness of UN Security @aldecisions but also to refuse
compliance-®® States that refuse compliance with UN Security i@duresolutions

are asked to make their position known. States dhatalso members of the UN
Security Council are requested to vote against gheposed Security Council

resolution based on legal and not just purely jpalitreason$?

In sum, if it oversteps substantive limits, the Wécurity Council’'s sanction
decisions are void and not legally binding. Thetrgaet will look in more detail at
the substantive limits the Security Council facdsew acting under Chapter VII of

the UN Charter with a particular emphasis on nmjitsanctions.

Part 4

The Security Council and the use of force — limits to its discretion under
Chapter VII of the UN Charter

When they agreed to the system of the United Natéord assigned the UN Security
Council with the main responsibility for the mainéace of international peace and
security, states did not give the Security Counaiimited powers® As outlined
above, if the UN Security Council oversteps thesendaries, its sanction decisions
areultra vires and they lose their binding force. In consequehid¢,member states
are not obliged to assist the United Nations ingheve defined manner during the
course of a military operation and they are nouiregl to abstain from any action

that could undermine the success of a plannedamjlibperation. UN Security

127 Article 24 (2) UN Charter.
128 Gazzini (n 11) 28.

129 Gazzini (n 11) 28, 29.

130 Gazzini (n 11) 24.
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Council resolutions also lose their function ofrigean entitlement to use force and
the target of military sanctions could rightfullykezcise its right of self-defence
against actions that can be qualified as an aaggfession.

Furthermore, if states start to question seriouwgigther it violates the limits of its

ideological foundations, namely to act on behal$lwdéred values and norms, the UN
Security Council would find it more difficult torfd capable and willing entities that
help it to fulfil its mandate by implementing itssolutions. They would have lost the

notion of being legitimate.

The following part will examine the limits the UNe&urity Council faces under
Chapter VIl of the UN Charter when adopting miltaanction resolutions. It will be
argued here that the UN Security Council is boupdhle purposes and principles of
the UN Charter and by general international lavwwbfch the norms ofus cogens
and the principle of proportionality will be of erest. Human rights and
humanitarian law play central roles when assesirglegal limits of the UN
Security Council to impose military sanctions. Be#is of norms are included in the
purposes and principles of the UN Charter; somiheri have acquired the status of
jus cogensover time and their exercise is unavoidably linkedh questions of

proportionality.

The Security Council enjoys discretion in both stepthe Chapter VIl UN Charter
procedure for the adoption of military sanctionbeTUN Security Council enjoys
discretion in deciding whether a crisis is graveugh to constitute a threat to the
peace, breach of the peace or act of aggressiamdieg to Article 39 UN Charter.

Once it has paved the way for enforcement measuargsneral, it enjoys discretion
whether and if so what kind of coercive measuresilshbe adopted according to
Articles 41 and 42 of the UN Chart&f.

Regarding the question of whether the Security €ibsrdiscretion is limited, three
schools of thought can be identified. Some argus the Security Council’s

131 The recommendation does not form part of thisaisl
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discretion about when and how to intervene is cetepf unbound by law?? Others
claim that the Security Council is absolutely fieedetermining an Article 39 UN
Charter situation, but that it is limited by gerergernational law and constitutional
requirements in its choice of action, once the atistof Article 39 UN Charter has
been overcom& Finally, others hold the view that the SecurityuBail is limited

in its decision as to when to act but not how to"3c

1. Limits to the Security Council’s discretion in d etermining a threat to

the peace, breach of the peace or act of aggression : Article 39 UN
Charter

The Security Council is neither under the duty &iedmine whether a crisis is
covered by the terms of Article 39 UN Charter reoit$ use of this provision limited
to those situations in which it is also willing aatle to take effective enforcement
measures$® No final legal conclusions can be drawn from thiisdings about the
guestion of whether the Security Council’s disanetis limited under this provision.
The political nature of the qualification of a sition as a threat to the peace, breach
of the peace and act of aggression does not medrotite the Security Council

decides to make this determination, it is unbounthty.*3°

The wording of Article 39 UN Charter and its systim context within Chapter VII
speaks in favour of a limited discretibff. Article 39 UN Charter distinguishes
between three different situations that requireoex@ment action to restore or
maintain international peace and security — naraellgreat to the peace, breach of
the peace or act of aggression, and thereforenegythie Security Council to qualify
the situation along these terms. Although the tewsexl are vague, they nevertheless

indicate different impacts on international peacd aecurity and they have been

132G Oosthuizen, ‘Playing the Devil's Advocate: Theitdd Nations Security Council is Unbound by
Law’ (1999) 12 Leiden Journal of International L&®2; G Kirk, ‘The Enforcement of Security’
(1946) 55 The Yale Law Journal 1089, 1090.

133.Gill (n 109) 40, 64.

134 See De Wet (n 73) 134 for references.

135.Gill (n 109) 40.

1% De Wet (n 73), 136; also arguing in favour ofraifed discretion to interpret Article 39 UN
Charter is Teson (n 78) 338, 339.

37 De Wet (n 73) 136, 137.
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further developed by recent practi@®.The systematic context of Article 39 UN
Charter within Chapter VII of the UN Charter, tladtows for the adoption of binding
Security Council enforcement decisions once iteway has been passed, supports
the view that the Security Council is not unboundaw > If the Security Council

is free to decide that the coercive measures median Chapter VIl are applicable,
the boundaries between Chapter VI of the UN Chadhat focuses on non-binding
Security Council decisions in relation to the paciettlements of disputes and

Chapter VII become irrelevant®

2. Limits to the Security Council's discretion to a dopt enforcement
measures under Article 42 UN Charter

Once it has overcome the obstacle of Article 39 Civirter and decided that there is
a threat to the peace, breach of the peace orf aggoession, the Security Council
has discretion about whether and if so what kindmolitary or non-military
enforcement measure should be adopted for the emainte of international peace
and security. Nevertheless the Security Councibsrédtion to do so under Chapter
VII of the UN Charter is not without substantivenlts. In the following it will be
argued that the Security Council is bound by thestitutional limits created by the
UN Charter, namely by the principles and purposgshe United Nations. In
addition, the Security Council is also subject éms rules of general international
law, including in particular to the norms ¢fis cogensand the principle of
proportionality. It is not proposed here that tleE&ity Council has to correspond to

international law in its entiret}*!

2.1. Purposes and Principles of the UN Charter

In general, the legality of a law enforcement measlepends on the framework in
which it is adopted. Measures of vertical law eoéonent have to comply with the
founding treaties of the international organisatinnquestion:** Transferring this

reasoning to the system of the United Nations eteis that the Security Council is

138 De Wet (n 73) 136.

139 De Wet (n 73) 137.

10 De Wet (n 73) 137.

11 see also Gill (n 109) 73.
142 Osteneck (n 5) 9.
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faced with constitutional limits stemming from tlN Charter itself when it is
adopting enforcement measures. The second paragfapiticle 24 UN Charter
puts this general concept into concrete form bynasthe Security Council téact in
accordance with the Purposes and Principles dfi/itiieed Nations’ when it exercises
its primary responsibility for the maintenance ofernational peace and security

under Chapter VII.

The claim made by some that the purposes and pkascof the UN Charter could
not serve as limits to the Security Council’s déicm as they would be too openly
phrased™ and as Article 24(2) UN Charter would only be iimjed when the
Security Council impinges upon the collectivityadf charter purposes and principles
is not convincing** The collective reference to the purposes and iplies in
Article 24 UN Charter can be explained by their enatetailed enumeration in
Chapter | of the UN Chartéf® It will be argued here that the UN Security Colii
legally bound to respect the core of some humamtgignd the core of humanitarian
law when it adopts military enforcement measureg #at this obligation is re-
enforced by the principle of good faith that is s$ed not only to UN member
states but also to the United Nations as an intemel organisation.

2.1.1. Human rights as one of the purposes of the U N Charter

The promotion and encouragement of human rightsestioned in Article 1(3) UN
Charter as constituting one of the purposes offiNeCharter. The reading of Article
1(3) UN Charter in conjunction with Article 24(2)NJCharter therefore provides for
the constitutional basis for the Security Counailigy to respect human rights when
adopting military or non-military enforcement actid*® The view that the Security
Council is bound by human rights in general isHartnore supported by Article
55(c) of Chapter IX on ‘International Economic asacial Co-operation’ that

requires the Security Council ‘to promote univensspect for, and observance of,

143 M Craven, ‘Humanitarianism and the Quest for Sera®anctions’ (2002) 13 European Journal of
International Law 51.

144 De Wet (n 73) 192, 193.

145 De Wet (n 73) 193.

16 De Wet (n 73) 193; Gardam (n 116) 306; Gill (n )108; H Kéchler, ‘Ethical Aspects of Sanctions
in International Law: The Practice of the Sancti®adicy and Human Rights’ I.P.O Research Papers
<http://www.i-p-0.0rg/sanctp.htm

151

www.manaraa.com



human rights and fundamental freedoms for all withdistinction as to race, sex,

language, or religion’.

Furthermore it would be at odds with the foundidgas of the United Nations if the
Security Council violated human rights. The Unitédtions was founded with the
view of stopping the two world wars of the twertieentury from happening again.
The peoples of the United Nations declared therasein the preamble of the UN

Charter to be determined

to reaffirm faith in fundamental human rights, e tdignity and worth of
the human person, in the equal rights of men anchemand of nations
large and smaft*’

The development of human rights law since the entoyforce of the UN Charter in
1945 also strongly suggests a duty not to toucthercore of human righté® In its
advisory opinion in theNamibia case of June 1974? the International Court of
Justice, cited a statement by the Secretary-Gepesalding that the only limits the
Security Council faces when maintaining internagiopeace and security through
the powers granted to it by Chapter VII of the UNa@er would be ‘the fundamental

principles and purposes found in Chapter 1 of thar@r'*°

The UN Security Council is bound by the purposethefUN Charter and therefore
must respect human rights when adopting sanctioisides. However, it only has to
respect the core of human right8.The negative side effect of the member states’
duty to implement UN sanction resolutions is tr@he of the rights states in general
enjoy under international law will be restrictedspended or even infringed upGA.

A trade embargo, for example, not only has a negamnpact on the target state and

147 preamble of the UN Charter, second incident.

8 Gill (n 109) 77.

149 |nternational Court of Justiceggal Consequences for States of the Continue@pcesof South
Africa in Namibia (South West Africa) notwithstamgliSecurity Council Resolution 276 (1970)
Advisory Opinion, ICJ Reports 1971, p 16 [hereieatamibiq.

1%0amibia(n 149) 52 para 110.

131 On the core of international human rights, segthal, section 8.

132 Gill (n 109) 63.
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its population but can also be costly on thoseestdhat have established trade

relations with the targéet?

2.1.2. Humanitarian law

The purposes and principles of the UN Charter imgithe UN Security Council also

include the core of humanitarian Idw.Although it is not a member of the four 1949
Geneva Conventions and its official statement & this not bound by them, the

United Nations’ actual practice suggests otherwisamely that it is bound by the

basic norms of humanitarian 1w

According to theLegal Opinions of the Secretariat of the United iblag on the
Question of the Possible Accession of IntergoventaheOrganizations to the
Geneva Conventions for the Protection of War Vigfiththe United Nations with
regards to peace-keeping operations ‘is not suthggdynin a position to become a
party to the 1949 Conventiol¥’ although the ‘International Committee of the Red
Cross has been of the opinion that the United Matghould formally undertake by
accession to apply the Convention each time Foofethe United Nations are
engaged in operation§® The substantive limits refer to obligations thatle view

of the UN Secretariat

can only be discharged by the exercise of juridexad administrative
powers which the Organization does not possesh, asithe authority to
exercise criminal jurisdiction over members of tHerces, or
administrative competence relating to territoriavereignty. Thus the
United Nations is unable to fulfil obligations whidor their execution
require the exercise of powers granted to the Qzgtian, and therefore
cannot accede to the Conventidns.

13 pe Wet (n 732 182; Gill (n 109) 62; T G Weiss anblers,The United Nations and Changing
World Politics(5" edn Westview Press, Boulder 2007) 6.

%4 De Wet (n 73) 20 4; Gill (n 109), 79. On the cofénternational humanitarian law, see also
chapter 1, section 8.

135 De Wet (n 73) 204, 207; Gill ( n 109) 80.

1% Secretariat of the United Natiosegal Opinions of the Secretariat of the Unitediblag on the
Question of the Possible Accession of Intergoventah®©rganizations to the Geneva Conventions
for the Protection of War Victimd972) United Nations Juridical Yearbook 153 [leaéer UN
Secretariat Legal Opinidn

157 UN Secretariat Legal Opiniom 156) 153 para 3.

18 YN Secretariat Legal Opiniom 156) 153 para 2.

1%9UN Secretariat Legal Opiniom 156) 153 para 3.
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However, today’s practice reveals that through ékehange of letters, the United
Nations binds troop-contributing governments to enakire that their contingents
respect the Conventions and also requests that theses respect the humanitarian
principles and spirit of the Conventiort§®. Therefore, the official statement dating
from 1972 rather has to ‘be understood as meahiaigthe UN is not bound by these
norms in exactly the same manner as states andthbaSecurity Council may

authorise some limitation of the norms of interoasél humanitarian law if the

circumstances so require’ but that its is neveebel bound by the core of

humanitarian law®*

2.1.3. Good faith

The assumption that the Security Council is boupdhie core of human rights and
humanitarian law when adopting enforcement measuseseinforced by its
obligation to act in good faith, which forms anatipginciple on which the United
Nations is basetf? The wording of the first sentence of Article 2 Wharter, in
conjunction with its second paragraph, shows that Wnited Nations itself and
therefore the Security Council ‘shall fulfil in gddaith the obligations assumed by
them in accordance with the present Chaltgrand that it is not only for UN

member states to act accordindi§.

The principle of good faith is supposed to prevdst Security Council from acting
contrary to the legitimate expectations it has teahrough previous action. By
identifying the promotion and the encouragementespect for human rights and
fundamental freedoms as one of the purposes of/Mi&harter-®® by creating the

idea of a certain human rights standard protectedhb United Nations through

10 UN Secretariat Legal Opiniom 156) 153 para 4.

11 De Wet (n 73) 208.

%2 pe Wet (n 73) 198.

183 Article 2 sentence 1 provides that ‘The Organaatind its Members, in pursuit of the Purposes
stated in Article 1, shall act in accordance wité following Principles.’ Article 2(2) UN Charter
reads as follows: ‘All Members, in order to enstorall of them the rights and benefits resultingfir
membership, shall fulfill in good faith the obligats assumed by them in accordance with the present
Charter.’

184 De Wet (n 73) 195.

185 De Wet (n 73) 195-198.

186 Article 1(3) UN Charter.
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human rights instruments such as the Internati@mlenant on Economic, Social
and Cultural Rights, the International CovenantGmvil and Political Rights as well
as the United Nations Declaration of Human Rightd®18 and statements by the
Secretary General with regards to humanitarian ldve, Security Council has
therefore created the expectation to observe the @i human rights and
humanitarian law itseff®” The principle of good faith thus reinforces thaits the
UN Security Council faces.

2.2 International law and the norms of  jus cogens

But it is not only the literal, teleological andstorical interpretations of the UN
Charter that speak in favour of limiting the SeguiCouncil’s discretion to use
enforcement measures by human rights consideratmnsconsiderations of
humanitarian law as one of the purposes and ptexipf the UN Charter. The
Security Council is also bound by general inteoral law and in particular by the
norms ofjus cogensvhen it exercises its Chapter VIl powers. Theeetaro sources

for this claim.

First, as an international organisation, the Uniiations is bound by customary
international law, albeit not by all of its ruleéccording to the principle of
functionality, international organisations are bduy general international law as a
corollary of their international legal personalitixey have to obey those rules that
are related to their functiot® Based on this concept, it has been argued that the
United Nations is bound by humanitarian law durprepce-keeping operatiofs.
Generalising the concept of functionality it cotierefore be concluded that the UN
Security Council is bound by human rights and hutaaan law when authorising

the use of force according to Article 42 UN Charter

87 De Wet (n 73) 200, 206 with regards to humanitetéav.

188 M Zwanenburg, ‘Toward a More Mature ESDP: Resguilisi for Violations of International
Humanitarian Law by EU Crisis Management Operation$ Blockmans (ed)The European Union
and Crisis Management: Policy and Legal Aspé€td.C. Asser Press, The Hague 2008) 401; V
Falco, ‘The International Legal Order of the EurapéJnion as a Complementary Framework for its
Obligations under IHL’ (2009) 41 Israel Law Revida&7.

169 zwanenburg (n 168) 401.
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Second, the UN Charter itself calls for respecindérnational law. According to

Article 1(1) UN Chatrter,

[tlhe purposes of the United Nations are: To mamitaternational peace
and security, and to that end: to take effectiMéecive measures for the
prevention and removal of threats to the peacef@nithe suppression of
acts of aggression or other breaches of the peackto bring about by
peaceful means, and in conformity with the priregplof justice and
international law, adjustment or settlement of rinétional disputes or
situations which might lead to a breach of the peac
The contrary claim put forward by some that thedirmg of Article 1(1) UN Charter
would merely suggest that the Security Councilaarid by the principles of justice
and international law when it is engaged in sejtldisputes by peaceful means
according to Chapter VI of the UN Charter but nbtew it is undertaking collective
security measures to prevent and to remove thteatsaintain international peace

and security is not convincirtg®

2.2.1. Jus cogens

When examining in more detail by which human rightel by which norms of
humanitarian law the UN Security Council is boursdpart of general international
law, it will be argued here that its discretionatct under Article 42 UN Charter is
limited by the concept gfis cogens’* The concept ofus cogenss comprised of
the peremptory norms of international law and hesnbdeveloped in the context of
treaties. According to Article 53 of the 1969 Vienonvention on the Law of
Treaties (VCLT),

[a] treaty is void if, at the time of its conclusioit conflicts with a
peremptory norm of general international law. Hoe purpose of the
present Convention, a peremptory norm of genetalnational law is a
norm accepted and recognized by the internatiomaneunity of States
as a whole as a norm from which no derogation msjieed and which
can be modified only by a subsequent norm of gématernational law
having the same character.

10 Gardam (n 116) 297.
" De Wet (n 73) 187.
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The concept ofus cogenss applicable to the UN Charter because both gresdes
are met. First, the Charter qualifies as a tredtye fact that the UN Charter
represents the constitution of the United Natiogasaa international organisation
with legal personality that is distinct from its mker states cannot justify another
classification:’® Otherwise, the member states that are individuadlynd by the
norms ofjus cogenghemselveY* would be able to avoid their obligations by the
establishment of an international organisatithn.

Second, the UN Charter is not immune from the grilte of the Vienna Convention
although the latter was agreed after the UN Cha#ere into force. The conferral of
powers from the member states to the Security Gboaenot be viewed as a static
process but as an ongoing development, indicatiagthe powers conferred on the
Security Council are circumscribed by the ongoimyedopment ofus cogens’®
Nevertheless, the finding that the Security Couisclhound byjus cogengs not of
much value in the light of the vagueness of thecephofjus cogensNo agreement
exists as to what is covered leyga omnesnorms. Most scholars recognise the
limited nature of this concept and only considernm® such as the prohibition of
genocide, torture, racial discrimination, the photion against slavery as well as the
prohibition of the use of force as includ€8.

2.3. Proportionality

The Security Council is not only obliged to respéet core of basic human rights
and the core of humanitarian law when it exercitsediscretion under Article 42 UN
Charter: it also must respect the principle of prtipnality with its sanction
decisions. The general principle of proportionatibntains three elements. First, the
chosen measure must be suitable for achieving ésgedi aim. Second, the chosen
measure must be the least destructive measurd b#erg immediately effective in

achieving its aim. Finally, the negative effects tbé chosen measure must be

12 De Wet (n 73) 188.

173 De Wet (n 73) 190.

17 De Wet (n 73) 188, 189.

17> De Wet (n 73) 189, 190.

176 Examples mentioned by P Eeckhout, ‘EC Law and @buity Council Resolutions — In Search
of the Right Fit’ in A Dashwood and M Maresceaud)etaw and Practice of EU External Relations:
Salient Features of a Changing Landscg&fambridge University Press, Cambridge 2008) 115.
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outweighed by its benefits. The first two elementn be referred to as the
requirement of necessity whereas the last elemagiitrbe qualified as the principle
of proportionality. Hence, the requirement of nedgsasks whether an incident
warrants the use of military measures and the remgnt of proportionality in a
strict sense determines the legitimate amount i@iefohat can be used to achieve a
certain aim-’’ The principle of proportionality does not demahdttthe Security
Council make use of all non-binding and non-militanforcement measures first
before military measures can be implemented. fiassible to resort to the use of
force immediately if economic measures, for exampknnot restore peace and

security.

Article 42 UN Charter itself requires that militangeasures are proportionate and
necessary’® According to this provision, the Security Counbiis to determine,
first, that non-military measures under Article YN Charter ‘would be inadequate
or have proved to be inadequate’ and, second,thieaSecurity Councilmay take
such action by air, sea or land forces as may loessary to maintain or restore
international peace and security’. In consequetieeprinciple of proportionality in
conjunction with the core of basic human rights andhanitarian law constrains the
Security Council’s discretion when it wants to msto military enforcement
measures according to Article 42 UN Chaftér.

In sum, the Security Council’s discretion underiéet 42 UN Charter to authorise
the use of force is limited bjys cogensand the principles and purposes of the UN
Charter. One of the most important limitations le@ Security Council’s discretion to
resort to military enforcement measures is crehtethe core of basic human rights.
On the one hand, the core of the basic human righgartly covered by the concept
of jus cogensalthough no agreement exists as to the exacewrbof this concept.
On the other hand, the United Nations is basedespeact and promotion of human
rights. The concept of good faith enhances the taties for the Security Council

created through the United Nations’ own policy afnfan rights protection and

7 Gardam (n 116) 305.
18 Gardam (n 116) 298.
179 Gardam (n 116) 306.
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humanitarian law. Additionally, the principle of gmportionality underlines the
importance of human rights considerations whenS&eurity Council is faced with
the decision to resort to non-binding measures;-miitary measures or military
enforcement measures to fulfil its mandate to restmternational peace and
security. If the UN Security Council overstepshitaundaries and violates the core of
basic human rights or the core of humanitarian iessanction resolutions lose their
legally binding force as pointed out above.

Part 5

The practical significance of the discussion of whe ther or not the UN
Security Council is limited in the exercise of its Chapter VII powers —
The Kadi case

The discussion about the limits the UN Security @oluis under when acting under
Chapter VII of the UN Charter is not without praeti significance as demonstrated
by theKadi case’®® discussed in chapter one above. Kdi, the European courts
had to decide whether they were competent to reaié@ommunity instrument that
was implementing UN sanction resolutions in théntligf European fundamental
rights. Related to this problem was the sub-ques@ibout whether UN Security
Council resolutions can infringe human rights ahdo what kind of human rights

standard should be applied.

The Court of First Instant® refused to review the contested Community instmtme
in the light of European fundamental rights andneéd that it would otherwise
indirectly challenge the lawfulness of the UN SéguiCouncil resolution the
Community regulation was implementing. In a secstap, it nevertheless upgraded
European fundamental rights to normsjug cogensand found itself competent to
use this new found standard of peremptory normectlyr to scrutinise UN Security

Council decisions. Although the Court cautiouslgfprred the term ‘indirect review’

180 Case T-315/0Yassin Abdullah Kadi v Council and Commis{@®05] ECR 11-3649 [hereinafter
Kadi]; Joined Cases C-402/05 P and C-415/0&aBsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissif#008] ECR 1-6351.

181 Kadi (n 180).
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it nevertheless directly judged their lawfulné®slts questioning of whether a UN
Security Council resolution is compatible wjtts cogenss far more aggressive than
the review of the contested Community instrumeright of European fundamental
rights which the Court tried to avottf’

With its decision, the Court of First Instance sergtrong signal to the international
community. By judging the UN Security Council, ibuwdd encourage other courts,
national or regional ones, to scrutinise UN SeguCibuncil decisions legally in light
of their own human rights standards. By doing seytwould not only reduce the
effectiveness of UN Security Council sanction decis but they would also
undermine the authority of the UN Security Countml maintain and restore
international peace and security. If the centri of the UN Security Council and its
decisions, which are supposed to represent theatok will of the international
community, are questioned, the system of vertieatralised law enforcement of the
United Nations will be challenged to its core.

A UN Security Council that is viewed as a violatdrhuman rights instead of their
promoter cannot transfer the legitimacy that iseneimt in the idea of the United
Nations with its resolutions. After all, its resbans are designed to put shared
values into concrete forms on a case by case Hasiscisions by the UN Security
Council are perceived to be illegitimate, a viciaticle will start. The Security
Council will not find capable and willing actors tmplement its decisions. If its
actions are deemed to be ineffective, it canndil fitk mandate to maintain and
restore international peace and security, whichum will weaken its credibility
even further. Encouraged by this trend, increagimgbre actors will challenge the
authority of the UN Security Council to act on theehalf and the unity of the
international system will be in serious dantfér.

182 R A Wessel, ‘Editorial: The UN, the EU and Jus €og (2006) 3 International Organizations
Law Review 3; Eeckhout (n 176) 116.

183 C Eckes, ‘Judicial Review of European Anti-TersoniMeasures — ThéusufandKadi Judgments
of the Court of First Instance’ (2008) 14 Europkaw Journal 88.

184 Wessel (n 182) 6.

160

www.manaraa.com



In contrast to the Court of First Instance, thedpean Court of Justit® stressed

that it would not review decisions by the UN SeguiCouncil, but merely the

legislative acts adopted within its own legal orgtethe light of its own standards of
human rights, according to its mandate as the guaf EU law. Nevertheless, by
doing so, the Court also could not avoid signalliogothers that the UN Security
Council resolution that has been implemented inGbemunity legal order might be
in line with an international human rights standardvhich is not going to be
assessed by the European Court — but that thidatemyu nevertheless does not
satisfy a European standard of fundamental rigintdeption. From a European
perspective that highlights the autonomy of theogaan legal order, this finding
appears to be acceptable. Nonetheless, the legitinfadecisions of the UN Security
Council is questioned. This might encourage theew&n more to develop its own
legitimacy as an international military actor, bdsen its own values, including
human rights, democracy and the rule of law asadirandicated in itEEuropean

Security StrategyThis could also lead the EU to act outside tlaenfrwork of the

United Nations when it launches and conducts mylitarisis management

operations, for example by referring to the cona@éphe responsibility to protect.

Conclusion

The aim of this chapter has been to set out tlegnational legal framework for the
use of force that has been primarily developed witlies as international actors in
mind. The system of the United Nations is centredhe general prohibition of the
use of force which has acquired the status of custy law over time. As such it is
also binding on the European Union as an internatitegal person that is engaged
in military crisis management operations. Therefthe European Union needs to
justify military sanctions on one of the acceptedeptions to the principle of non-
intervention. Accepted exceptions include the ausltion of the UN Security
Council to use force. Although the European Uni@emss to be open-minded
towards the concept of the responsibility to prgtéds not clear whether it should

embark on unilateral action.

185 jJoined Cases C-402/05 P and C-415/0/aBsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissif#008] ECR 1-6351.
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It has been argued that UN Security Council regmistof a military nature provide
an entitlement to use force. At the same time amdasly to economic UN Security
Council sanctions, military resolutions also creksigal obligations. Although UN
member states are not obliged to send their trabpy, are under a positive duty to
provide assistance and cooperation and they areruth@ negative duty not to
undermine the success of military operations. Tieigative obligation results from a
loyalty obligation that is inherent in the verticaentralised system of law
enforcement of the United Nations. The negativégalibn to abstain from anything
that might undermine the effectiveness of the dderce authorised by the Security
Council means that UN member states can be askdiedome active and, for
example, to introduce travel bans. But the Secu@ityincil can also ask member
states to stop doing something, for example, tdaaabgrom selling weapons and
other military equipment to the target. Usually mmmic sanction regimes are in
place before the UN Security Council resorts to ke of force, but this does not
necessarily have to be the case. UN Security Cbumsolutions lose these
characteristics and stop being binding if theyaitelthe core of human rights and the
core of humanitarian law. Whether or not the Euamp&nion is bound by existing
UN Security Council resolutions of a military nagun the same way as UN member
states will be the topic of chapter six.

162

www.manaraa.com



Chapter 5: The European Union and economic sanction s

Introduction

Although it is an emerging international militargtar, the European Union has a
rather long tradition of imposing economic sanctidry implementing either UN or

autonomous sanction regimes. Like the use of foemmgnomic sanctions are

incorporated into the EU’s comprehensive conceptridis management and they
pose similar questions regarding the member stag@saining competences in this
highly sensitive foreign policy field. The purpaskthe present chapter is to examine
the legal questions that surround the use of ecansamctions within the European

legal order. This will allow for the comparative thed that will be used in chapter

six. This subsequent chapter will argue that thalyesis of the legal relationship

between the EU and UN Security Council resolutiabsut economic sanctions can
help with understanding the relationship betweea BU and the UN Security

Council with regards to the use of force due tosinalarities they share.

The first part of this chapter will outline bothetlEuropean legal framework for
adopting economic sanctions and the autonomousnandautonomous sanction
practice of the European Union. The following paatl then assess the gradual
developments that led to a European competenciaéoadoption and imposition of
economic sanctions. This will serve as an exampieEliropean integration in the
external policy sphere. Part three will look at tmgoing debate about the nature of
the European competence for the imposition of egoacsanctions. This debate
demonstrates the fear of European member statdstlieg might lose their

sovereignty in foreign affairs in favour of Europaategration.

Part 1
European economic sanctions — practice and legal fr  amework
The European Union has a long tradition of usingeBans or restrictive measures, a

terminology it prefers, as a foreign policy tddEuropean sanctions can be grouped

! J Kreutz, ‘Hard Measures by a Soft Power? Sanstiuiicy of the European Union 1981 — 2004’
(2005) Bonn International Center for ConversionGB) paper 45
<http://www.bicc.de/uploads/pdf/publications/pappaper45/paper45.pelib.
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into the eight types of measures that include ‘aentbargoes, trade sanctions,
financial sanctions, flight bans, restriction ofnadsion, diplomatic sanctions,
boycotts of sport and cultural events as well assilispension of co-operation with a
third country’> Economic sanctions represent a sub-categorystrigtve measures
that includes trade sanctions, financial sanctidifight bans as well as the

suspension of financial help.

In the following only those economic sanctions the¢ adopted on the basis of
Article 215 LTFEU, after a decision within the commforeign and security policy

has been obtained, will be discussed. These nmemasugncern trade sanctions,
financial sanctions, and flight bans. The Europe&amon has so far made use of
Article 215 LTFEU to impose embargoes on certaimdyy to ban provision of

certain services and certain investments, to oednnds to and from the targeted
country, to restrict the establishment of branched subsidies of and cooperation
with banks of the target country, to restrict isszeaof and trade in certain bonds, to
freeze funds and economic resources, and to reattess to EU airports for certain

cargo flights®

Arms embargoes and restriction of admission will @ addressed in the following
analysis. Although they are adopted on the basidecfsions within the common
foreign and security policy, arms embargoes ardampnted by the member states
on the basis of Article 346 (1)(b) LTFEU and not tine Union itself based on
Article 215 LTFEU? Article 346 LTFEU allows member states to ‘takectsu
measures as it considers necessary for the pmtectithe essential interests of its
security which are connected with the productiommofrade in arms, munitions and

war material’.

2Kreutz (n 1) 5, 6.

% See for example Council Regulation (EU) No 961201

on restrictive measures against Iran and repeRegulation (EC) No 423/2007 [2010] OJ L 281/1.
An updated list on EU sanctions in force by thedp@an Commission can be found at
<http://eeas.europa.eu/cfsp/sanctions/docs/measurgsiH

* E Paasivirta and A Rosas, ‘Sanctions, Countermessind Related Actions in the External
Relations of the EU: A Search for Legal Framework€E Canizzaro (ed) he European Union as an
Actor in International Relationéluwer Law International, The Hague 2002) 217.
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Restrictions of admission, including travel andavizans are also implemented at
member state level but for practical reasons. Aliomember states jointly decide
about the refusal to grant individuals access tair tierritory, the decision is

implemented by the respective national immigratiathorities’

The next section will briefly introduce the EU’stamomous and non-autonomous
sanction practices. This will be followed by a dg#on of the European legal and
political framework for their adoption. Special emagis will be put on the legal
procedure for the adoption of economic sanctiortstar legal effects they produce
as well as on the policy framework in which theye adopted. Finally, the
constitutional limits for the adoption of economs@nctions will be discussed, paying

special attention to the European courts’ case law.

1. Autonomous and non-autonomous European economic sanctions

When imposing economic sanctions against thirdestar entities, the European
Union adopts eitherautonomous or non-autonomoustisas. The latter category
refers to European economic sanctions that aretadojp implementation of a
multilateral sanction regime set up by the UN Sgg@ouncil through UN Security
Council resolution§. Economic UN sanction resolutions are binding oa U
member states as signatories of the UN Charter.thghdJN Security Council
resolutions are also binding on the European Umitinbe discussed in chapter six

below.

Autonomous sanctions adopted by the European Uejoresent unilateral sanctions
in the sense that the EU as an international osgdon with international legal
personality bases its sanction decision solelytenTreaties and the constitutional
foundations incorporated therein.

>Kreutz (n1) 6, 7.

® When adopting economic sanction resolutions, tNeSgcurity Council has to follow a two-step
procedure under Chapter VIl of the UN Charter.tFitdas to decide whether there is a threate¢o th
peace, breach or act of aggression within the meaofi Article 39 UN Charter in order to be
empowered in a second step to decide which meabkordd be employed not involving the use of
armed force within the meaning of Article 41 UN @ka
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1.1. Non-autonomous sanctions

The implementation of economic UN Security Coursahction resolutions by the
European Union can be seen as one of its contiaitio effective multilateralism.
According to theBasic Principles on the Use of Restrictive Meast(&@anctions)
the EU is

committed to the effective use of sanctions as raportant way to
maintain and to restore international peace andrggdn accordance
with the principles of the UN Charter and of oumngoon foreign and
security policy. In this context, the Council wilork continuously to
support the UN and to fulfil our obligations undlee UN Charter.

The EU seeks to intensify its efforts with the Ui\cbordinate its action on sanctions
and to ‘ensure full, effective and timely implemaidn by the European Union of
measures agreed by the UN Security Couficil’.

When implementing UN sanction resolutions, the Raem Union assists the UN
Security Council in fulfilling its primary responglities — the maintenance and
restoration of international peace and security.dBing so, the Union also makes
the values on which UN sanction decisions are basadvn. The practice of the UN
Security Council reveals that its economic sanetiare intended to promote and to
protect human rights and that sanctions are didegtanarily against gross human
rights violations’ When the EU implements UN sanction regimes itebgrdraws
from the perceived legitimacy of UN Security Coungdecisions as outlined in

chapter four above.

1.2. Autonomous European economic sanctions
Apart from implementing UN sanction regimes, the Bbk also established an
autonomous sanctions practice over time. Althobghis debated, the EU is entitled

under public international law to adopt and implemeinilateral economic

" Council of the European Union, ‘Basic Principlestbe Use of Restrictive Measures (Sanctions)’
Brussels, 7 June 2004, Annex 1, 10198/1/04 RE\afa fi[hereinafteBasic Principles on the Use of
Restrictive Measurés

8 Basic Principles on the Use of Restrictive Meas\(ne8) para 2.

° B-S Baek, ‘Economic Sanctions against Human Rigaations’ (2008) Cornell Law School Inter-
University Graduate Student Conference Papbttp#/scholarship.law.cornell.edu/lps _clacp#idR.
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sanctions® The UN Security Council does not have a monopatly aslopting
economic coercive measures. The prohibition ofubes of force according to Article
2(4) UN Charter does not entail the use of econamécive measurés At the San
Francisco Conference in 1945, Brazil's proposaintert ‘economic coercion’ into
this paragraph was reject&d. However, only a few international actors are
politically and economically strong enough to uses tliberty and to impose
economic sanctions against other actdrsThe European Union and the United
States are among thethThe following section will refer to European ecatio
sanctions in general and will only distinguish bedw autonomous and non-

autonomous sanctions if necessary.

2. European framework for the adoption of economic sanctions — legal

and policy considerations

The next section will outline the legal frameworkdahe policy considerations that
guide the EU’s economic sanction practice. It vio# argued that the EU faces
constitutional limits when it decides to adopt nesive measures. These are created
by its own standard of fundamental rights as inéiddy decisions of the European

Court of Justice iBosphoru¥’ andKadi.*

1 For a detailed analysis, see K Osten@ik, Umsetzung von UN-Wirtschaftssanktionen dureh di
Europaische Gemeinschaft: Vélker- und europarechdiRahmenbedingungen fiir ein Tatigwerden
der Europaischen Gemeinschaft im Bereich von UNséhiaftssanktionsregimen unter besonderer
Berucksichtigung der Umsetzungspraxis der EG-Orghtax-Planck-Institut fir auslandisches
offentliches Recht und Vélkerrecht: Beitrage zurslandischen 6ffentlichen Recht und Vélkerrecht
Band 168 (Springer Verlag, Berlin; Heidelberg; Néark 2004) chapter 2.

1T Weiss, and others, Thénited Nations and Changing World Politi¢sth edn Westview Press,
Boulder, Colorado 2007) 12.

12p J Kuijper, ‘Community Sanctions against Argeatibhawfulness under Community and
International Law’ in D O'Keeffe and H G Scherméeds),Essays in European Law and Integration,
to Mark the Silver Jubilee of the Europa Institutejden 1957-198%KIluwer-Deventer, Antwerp
1982) 152, footnote 38.

13Baek (n9) 24.

“Baek (n 9) 61.

15 Case C-84/9Bosphorus Hava Yollari Turizm ve Ticaret AS v Matisor Transport, Energy and
Communications and others, IrelafitP96] ECR 1-3953 [hereinaft@osphorug

16 Case T-315/0Yassin Abdullah Kadi v Council of the European Wrémd Commission of the
European Communitig2005] ECR 11-3649 [hereinaftdfadi]. Joined Cases C-402/05 P and C-
415/05 PYyassin Abdullah Kadi and Al Barakaat Internatiofr@undation v Council and Commission
[2008] ECR 1-6351 [hereinaftétadi (Grand Chamber)].
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2.1. European Economic sanctions — legal framework

Within the European legal order, economic sanctemesadopted by decisions made
within the framework of the common foreign and sdgupolicy and a related
legislative measure based on the Treaty on thetfeuwning of the European Union.
This two-step procedure visualises the underlyiregsion behind economic
sanctions, combining trade measures with foreighicyaconsiderations. In the
context of the European Union they therefore lin&k tommon foreign and security
policy that is still subject to specific rules apbcedure despite the de-pillarisation
of the European Union through the Treaty of Lishorthe the Union’s remaining

policy sectors”

The Treaty of Lisbon amended the legal basis fa& ithposition of economic
sanctions that was first introduced by the Tredtylaastricht™® Article 215 LTFEU

now reads as follows.

1. Where a decision, adopted in accordance withpt@&h& of Title V of
the Treaty on European Union, provides for therragion or reduction,
in part or completely, of economic and financidatens with one or
more third countries, the Council, acting by a dieal majority on a
joint proposal from the High Representative of thieion for Foreign
Affairs and Security Policy and the Commission, listedopt the
necessary measures. It shall inform the Europedraant thereof.

2. Where a decision adopted in accordance with ©h&pof Title V of
the Treaty on European Union so provides, the Cbunay adopt
restrictive measures under the procedure referoedhtparagraph 1
against natural or legal persons or groups or rtate ®ntities.

3. The acts referred to in this Article shall irddunecessary provisions
on legal safeguards.

According to this two-step procedure, the membatest in the Council adopt a
decision under Title V, ‘General Provision on thaidh's External Action and

Specific Provisions on the Common Foreign and Sgcwolicy’. This CFSP

7 Article 24(1) LTEU.
'8 Article 228 a EC (Maastricht version) was renuneldeas Article 301 EC with the entry into force
of the Treaty of Amsterdam.
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decision usually takes the form of a unanimouslypaed® Council Decision based

on Article 29 LTEU, an instrument that was formethown as a common positiéh.

The details about how this political decision tlia¢ates legally binding effects
should be implemented are determined in a secapdost the Council which acts by
a qualified majority on a joint proposal from théghl Representative of the Union
for Foreign Affairs and Security Policy and the Guoission?* The instrument of an
EU regulation is usually chosen. Past practiceaksvimat both steps in the procedure
for the adoption of economic sanctions are not ydwearried out in the order
anticipated by the Treaty regime. The Commissios Issued proposals for a
Council regulation directly after economic UN SetyuiCouncil resolutions have
been adopted but before a legal decision could h@en passed in the common
foreign and security policy framewofk.This approach has sometimes been chosen
to allow the Council to adopt the CFSP instrumamd ¢he regulation at the same
time but has always been carried out under theitondhat the Commission has

received sufficient information on the draft UN 8ety Council resolution before it

9 Article 31 LTFEU.

%0 To provide an example of non-autonomous Europaaat®ns targeted against individuals,
Council Regulation (EU) No 667/2010 concerning @iertestrictive measures in respect of Eritrea
[2010] OJ L 195/15, based on Article 215 (1) and(PFEU is implementing Council Decision
2010/127/CFSP of 1 March 2010 concerning restectieasures against Eritrea based on Article 29
LTEU, which in turn is implementing UN Security Guail resolutions setting up amongst other
things targeted restrictive measures against iddals and entities as well as an arms embargo. The
Council Decision asks for the freezing of funds andnomic resources owned or controlled directly
or indirectly by persons or entities included ie imnex to the Council decision, which is not
published in the Official Journal. The Regulatisrmiuch more detailed with regards to the freezing o
funds and the information that should be includethe annex listing persons, entities and bodies
provided by the Security Council or the UN Sanai@ommittee. This information should contain
for example the grounds for listing and, where ladé, the necessary information to identify the
targets concerned. Furthermore, the Regulatioddsegsing the difficult human rights implicatiorfs o
targeted sanctions against individuals and askRéwilation to be applied in accordance with human
rights standards, and why there is a need to imghetdN Security Council sanction resolutions
within the EU legal order. It also briefly focusas the obligation of its member states whose
obligations under the UN Charter should be respestgle implementing the Regulation that is
binding on them from the perspective of European la

% The European Parliament needs to be informed.

%2 Council of the European Union, ‘Guidelines on lempkentation and Evaluation of Restrictive
Measures (sanctions) in the Framework of the EU @omForeign and Security Policy’, Brussels, 2
December 2005, 15114/05, para 36 [herein&igidelines on Implementation and Evaluation of
Restrictive Measures in the Framework of the EU @oam Foreign and Security Policy
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is adopted to allow scrutiny of the terms and ctods under which it should be

implemented by the Council regulation and the resipe CFSP instrument.

Economic sanctions are binding on the EU membéest&oth the Council Decision
adopted within the framework of the common foreggna security policy setting out
the general sanction theme and the Council Regul&tased on Article 215 LTFEU
entailing the details are binding on the membetestarhe binding nature of Council

decisions based on Article 29 LTEU was discusseathapter three above.

The Council regulation implementing the CFSP deaisioes not refer to Article
288 LTFEU, the general legal basis for Union retyoles, but provides that ‘[t]his
Regulation shall be binding in its entirety andedtty applicable in all Member

States?*

The Treaty of Lisbon introduced some procedural smidstantive changes in the
context of economic sanctions. It significantly eadtd the involvement of the
institutions in comparison with the former Nice atg versior™> The new
involvement of the European Parliaméhglthough rather weak, can be seen as an
attempt to confer greater legitimacy on EU sansticggulations. The Commission
lost its monopoly of initiative and now shares itwthe High Representative of the
Union for Foreign Affairs and Security Policy. Sinthe High Representative not
only presides over the Foreign Affairs Couficibut is also one of the Vice-
Presidents of the Commissi6hthe institutional balance appears to have drifted

favour of the intergovernmental institutions.

3 Guidelines on Implementation and Evaluation of Retate Measures in the Framework of the EU
Common Foreign and Security Polifty 22) para 36.

24 See for example Council Regulation (EU) No 667(26dncerning certain restrictive measures in
respect of Eritrea [2010] OJ L 195/15.

% Article 301 EC (Nice version) reads as follows:H@e it is provided, in a common position or in a
joint action adopted according to the provisionshef Treaty on European Union relating to the
common foreign and security policy, for an actigrtive Community to interrupt or to reduce, in part
or completely, economic relations with one or mitwied countries, the Council shall take the
necessary urgent measures. The Council shall aztgoglified majority on a proposal from the
Commission.’

% The European Parliament shall be informed, Artx16(1) LTFEU.

*7 Article 27 TEU.

%8 Article 17(4) TEU.
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The insertion of an explicit legal basis for thevption of targeted sanctions against
individuals with which the European Union addresses=swv developments in

international sanction practice is one of the nmmsiminent substantive changes.
Article 215(2) LTFEU thereby solves the dispute@svhether the European Union
has always been competent to adopt restrictive unesstargeted against

individuals?®

Another novelty introduced by the Treaty of Lisbignthe fact that economic and
financial sanctions are now covered by the sameigiom - Article 215 LTFEU.
Financial sanctions were previously subject topasse legal basis as part of capital
movement. Former Article 60 EC largely referredhe procedural requirements for
the imposition of economic sanctions under formedrche 301 EC. The change may
not seem to have importance at first. However,ltlsbon Treaty also introduced a
new provision for the freezing of funds, finanaalsets or economic gains belonging
to, or owned or held by, natural or legal persgnsups or non-State entities related
to the fight against terrorism whose procedural mstitutional requirements differ
profoundly from Article 215 LTFEU. Article 75 LTFEWoes not ask for a prior

% The competence of the European Union to implerrsgeted UN Security Council sanctions
against individuals into the Community legal ordexs one of several problems discusseldadi. In
Kadi, the Community regulation freezing the applicafiiisds and financial assets had been based on
Article 301 EC, Article 60 EC, as well as on Aréc301EC, 60EC in conjunction with Article 308 EC
respectively. The Court of First Instance held #hdicles 60 and 301 EC on their own, as well as
Article 308 EC independently would not constitutsudficient legal basis for the adoption of a
Community regulation imposing financial sanctiogaiast individuals in the fight against
international terrorism, when no link to a statelldde established. However, the CFI held that the
combined effect of Articles 301 EC, 60 EC and 3@wiould entitle the Community to adopt the
contested regulation. See Case T-31%84sin Abdullah Kadi v Council and Commisdqi205]

ECR 11-3649 paras 97-98, 135.

The European Court of Justice held that Articles BC and 60 EC would not provide for any express
or implied power to impose sanctions against irdlials not linked to the governing regime of a third
country. However, Article 308 EC could additiondtlg use to fill this void. Article 308 EC could

only be used if the action envisaged is designedtion a Community objective but not a CFSP
objective. The Court held that the conditions & dombined legal basis would have been met. See
Joined Cases C-402/05 P and C-415/0&Bsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissif#008] ECR [-6351 paras 198-201, 216, 235-236.

Advocate General Maduro on the contrary arguedAhtitles 301 EC and 60 EC would constitute a
sufficient legal basis for the adoption of targesedctions against individuals as the only requéngm
that would have to be fulfilled under these prayis would be the interruption or reduction of
economic relations with third countries. Henceyth@uld not be restricted to the interruption or
reduction of economic relations with governing negs. See Opinion of Advocate General Maduro in
Case C-402/05 Fassin Abdullah Kadi v Council and Commisgi®@08] ECR 1-6351 para 12.
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decision within the common foreign and securityigobnd does not involve a role
for the High Representative of the Union for Forei§ffairs and Security Policy.
According to Article 75 LTFEU,

[wlhere necessary to achieve the objectives setirolArticle 67, as
regards preventing and combating terrorism ande®lactivities, the
European Parliament and the Council, acting by medmegulations in
accordance with the ordinary legislative procedusball define a
framework for administrative measures with regarddpital movements
and payments, such as the freezing of funds, finhassets or economic
gains belonging to, or owned or held by, naturdegal persons, groups
or non-State entities.

The Council, on a proposal from the Commission]l sigopt measures
to implement the framework referred to in the fpatagraph

The acts referred to in this Article shall includecessary provisions on
legal safeguards.

In consequence, it seems difficult to decide oncWhegal basis the freezing of
funds can be adopted. On the one hand, ArticleT/AHU, as part of Title V, ‘Area
of Freedom, Security and Justice’, explicitly reféo the fight against international
terrorism and could be viewed asea specialisprovision in relation to Article 215
LTFEU. On the other hand, the main reason behiednblusion of Article 215(2)
LTFEU was to create an explicit legal basis fogéted sanctions against individuals
who cannot be linked to a state. The freezing aflfuand assets held by natural or
legal persons, groups or non-State entities hasasdeen used predominantly
against persons and entities suspected of supgddmorism. If all of these cases
are covered by Article 75 LTEU instead, Article Z26LTFEU would be deprived
of its practical significance. One way of resolvitigg uncertain boundary between
Article 215 LTFEU and Article 75 LTFEU would be trse the former for sanctions
against individuals involved in external activitigmt take place outside the territory
of the European Union whereas the latter coulddssl wo sanction internal terrorist

activities>°

%M Cremona, ‘EC Competence, ‘Smart Sanctions’, thedadi Case’ (2009) 28 Yearbook of
European Law 591.
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2.2. EU policy framework for the effective use of e  conomic sanctions

In addition to these legally binding norms, the &&an Union has started to develop
a policy framework based on its extensive expeaandhe design, implementation,
enforcement, and monitoring of economic sanctionisnprove their effectiveness.

In reaction to the before mentiond&hsic Principles on the Use of Restrictive
Measures (Sanctiong)s requested by the Council to be developed bysdueetary
General/ High Representative in association with @ommission and had been
prepared by the Political and Security Committee June 2004% the
Relex/Sanctions formation of the Council of the dpgan Union adopteBU Best

Practices for the Effective Implementation of Restre Measuresn 20053

The Best Practices are to be considered non-exta@ustommendations
of a general nature for effective implementatiomesitrictive measures in
accordance with applicable Community/Union law amational
legislation. They are not legally binding and sldoulot be read as
recommending any action which would be incompatibith applicable
Community/Union or national law, including thosencerning data
protection*

The EU Best Practices for the Effective ImplementatadnRestrictive Measures
include provisions on targeted sanctions and tlamclof mistaken identity in

relation to autonomous and non-autonomous EU mesasiihey elaborate on the
‘freezing of funds’ and the ‘freezing of econome&sources’; and they provide for

humanitarian exemptioris.

31 Council of the European Union, ‘Guidelines on lerpkentation and Evaluation of Restrictive
Measures (sanctions) in the Framework of the EU @omForeign and Security Policy’, Brussels, 3
December 2003, 15579/03 [hereinaf@aridelines on Implementation and Evaluation of Reiste
Measures (sanctions) in the Framework of the EU @omForeign and Securiolicy of 2003

32 Council of the European UniofBasic Principles on the Use of Restrictive Meas((&sctions)
Brussels, 7 June 2004, Annex 1, 10198/1/04 RENeteinafter Basic Principles on the Use of
Restrictive Measurés

% Council of the European Union, ‘EU Best Practifiesthe Effective Implementation of Restrictive
Measures’, Brussels, 29 November 2005, 151153Aa%dinafter EU Best Practices for the effective
implementation of restrictive measures

% EU Best Practices for the Effective ImplementatibRestrictive Measurg® 33) para 5.

% EU Best Practices for the Effective ImplementatibRestrictive Measurg® 33).
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2.3. Constitutional limits for the imposition of ec onomic sanctions

TheEU Best Practicégeference to humanitarian exemptions suggestshiesEU is
not unlimited when adopting economic sanctions. filewing section will take a
closer look at the constitutional limits for the position of economic sanctions.
Guidelines on Implementation and Evaluation of Raste Measures in the
Framework of the EU Common Foreign and Securitydydlis a political document
without any binding legal force that indicates samhéhe constitutional limits for the
imposition of autonomous or non-autonomous econaosaigctions. These limits
include the principles of international law, humaghts, and the principle of

proportionality.
These guidelines provide that,

[tlhe introduction and implementation of restrigtivmeasures must
always be in accordance with international law. yrhmust respect
human rights and fundamental freedoms, in particdlee process and
the right to an effective remedy. The measures malgtays be
proportionate to their objective.

...[T]he restrictive measures should, in particulze,drafted in light of
the obligation under Article 6 (2) TEU for the EU to respect
fundamental rights, as guaranteed by the Europeanveédtion on
Human Rights and as they result from the constibati traditions
common to the Member States, as general principfe€ommunity
law....

When deciding on restrictive measures it is imparta consider which
measure or package of measures is most approptiate.

In the following the limits to the adoption and iogition of economic sanctions
created for by the EU’s own standard of human sigitbtection will be examined.
In the case law of the European Court of Justieguestion about whether there are
constitutional limits to the imposition of econonsanctions occurred in the context

of non-autonomous sanctions. The Court had to flaeedifficult task of assessing

% Guidelines on Implementation and Evaluation of Retste Measures in the Framework of the EU
Common Foreign and Security Poligy22).

37 Article 6(3) LTEU.

% Guidelines on Implementation and Evaluation of Retate Measures in the Framework of the EU
Common Foreign and Security Polifty 22) paras 9-13.
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whether it would be competent to review Communitstiuments that implemented
UN Security Council resolutions in the light of hamrights. It also had to choose
which human rights standard to apply — a Europeandard or an international

standard.

2.3.1. European human rights as constitutional limi ts for the adoption
and imposition of economic sanctions

The core legal limits created by the European legder on the imposition of
economic sanctions were addressed by the Euromests énBosphorud’ and more
recently inKadi,*® which has been influential for several other cdrethe light of
targeted sanctions against individuals in the fagsinst international terroristh.

2.3.1.1. Bosphorus and human rights

In Bosphorug® the ECJ had to interpret Council Regulation No/990f 26 April
1993 concerning trade between the European EconBomumunity and the Federal
Republic of Yugoslavia as part of a preliminaryerehce procedure initiated by the
Supreme Court of Ireland. Regulation 990/93 wasptetl by the Council to give
effect to the decision of the Community and the inenstates, meeting within the
framework of political cooperation to implementtime EEC certain aspects of the
sanctions imposed by the UN Security under Chaptérof the UN Charter,
including Resolution 820 (1993). Bosphorus Airwags,Turkish company, had
leased two aircraft owned by the Yugoslav naticaidlne JAT. The contract was
qualified as a ‘dry lease’ and therefore includedlydhe leasing of the aircraft but
not of the cabin or flight crew since the latter reveprovided by Bosphorus
Airways*® According to Article 8(1) of Regulation No 990/93

[a]ll vessels, freight vehicles, rolling stock amrcraft in which a
majority of controlling interest is held by a pemsor undertaking in or

%9 Bosphorugn 15).

40 Kadi andKadi (Grand Chamber) (n 16).

“1 See for example, Case T-253/0Rafiq Ayadi v Council2006] ECR I11-2139 [hereinaftekyadi;
Case T-228/0Drganisation des Modjahedines du people d’lran wl [2006] ECR 11-4665
[hereinafterOMPI].

*2Case C-84/9Bosphorus Hava Yollari Turizm ve Ticaret AS v Marisor Transport, Energy and
Communications and others, Irelaft®96] ECR 1-3953 [hereinaft@osphorug

43 Bosphorugn 15) para 2.
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operating from the Federal Republic of Yugoslavi@erpia and
Montenegro) shall be impounded by the competentaaities of the
Member States.

The Supreme Court of Ireland asked the Court tonégxa whether this provision

would have

to be construed as applying to an aircraft whichowned by an
undertaking the majority or controlling interestwhich is held by an
undertaking in the Federal republic of Yugoslavi&erpia and
Montenegro) where such aircraft has been leasedan.tindertaking the
majority or controlling interest in which is not ldeby a person or
undertaking in or operating from ...the Federal Réipudf Yugoslavia®*

In the first part of the judgment, the Court had assess how to interpret a
Community instrument that is supposed to implemesrtain aspects of a UN
Security Council resolutiof?. In a second step it was asked to address the giaim
forward by Bosphorus Airways that the interpretatad Article 8 of Regulation No
990/93 ‘as meaning that an aircraft whose day-tp-dperation and control are
carried out under a lease by a person or undegakih based in or operating from
the Federal Republic of Yugoslavia must nevertlseles impounded because it
belongs to an undertaking based in that republioulev infringe Bosphorus’
fundamental rights, in particular its right to pefd enjoyment of its property and its
freedom to pursue a commercial activity’Both rights had been characterised as

fundamental rights by the ECJ in previous cé$es.

The ECJ concluded that the fundamental rights ieddlky Bosphorus Airways were
not absolute. These might lead to restrictions terte justified by objectives that
were of general interest to the Community, sucphwng an end to the state of war
in the region and to the massive violations of hanmghts and humanitarian

international law’® The Court spent little time assessing a possififitngement of

44 Bosphorugn 15) para 6.

> This question will be discussed in more detaitiapter six.

“° Bosphorugn 15) para 19.

" p EeckhoutExternal Relations of the European Union: Legal &whstitutional Foundations
(Oxford University Press, Oxford 2004) 445.

“8 Bosphorugn 15) para 21, 26.
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fundamental rights through the Council regulatibattimplemented UN Security
Council sanctions, and thereby also avoided a dedement about the relationship
between EU law and UN Security Council resolutiand on whether a UN Security

Council decision could violate a European stanaéittliman rights protection.

Advocate General Jacobs came to the same conclasidghe Court but put more
emphasis on the possible infringement of fundanmeights. He did not appear to
try to avoid this controversial issti®He started his assessment of the relationship
between fundamental rights and sanction regulatignsecalling the important role

played by human rights within the Community legaley. He highlighted that

[i]t is well established that respect for fundanamights forms part of
the general principles of Community law, and tmaémnsuring respect for
such rights the court takes account of the contital traditions of the
Member States and of international agreementsphothe Convention
for the Protection of Human Rights and FundameRtaeedom? [and
that the] [rlespect for fundamental rights is thauscondition of the
lawfulness of Community acts — in this case, thguReion>*

Advocate General Jacobs acknowledged that the gmlmmeasures adopted by the
UN Security Council that were implemented by then@aunity restricted Bosphorus
Airways’ property rights but that these measureseweotivated by the public
interest to stop the civil war in the former Yugosh. Nonetheless, he also drew
attention to the need to find a balance betweenathre of restoring international
peace and security and the restriction of humanmtsignd thereby indicated that the
UN Security Council’s discretion to adopt econosénctions was indeed limited by
human rights concerns and that it might be necedsarthe European Court of
Justice to intervene if the Community chose to snpnt such Security Council

decisions?

“9 Opinion of Advocate General Jacobs Case C-8B&phorus Hava Yollari Turizm ve Ticaret AS v
Minister for Transport, Energy and Communicatiomsl athers, Ireland1996] ECR 1-3953
[hereinafter Opinion of Advocate General JacobBasphoruk

> Opinion of Advocate General JacobsBiasphorugn 49) para 51.

*1 Opinion of Advocate General JacobsBiasphorugn 49) para 53.

*2 Opinion of Advocate General JacobsBiasphorugn 49) paras 63-65.
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He held that,

[tlhe international community took the view that, arder to stop that
war, it was necessary to put pressure on the Hedpublic of
Yugoslavia (Serbia and Montenegro) because of dhe played by that
Republic in the Bosnian conflict. Accordingly, ti&ecurity Council
decided to adopt, and subsequently strengthen,oedonsanctions,
which were implemented by the Communrty.

That does not of course mean that in such circurnetaany type of
interference with the right to property should loéetated. If it were
demonstrated that such interference was whollyasmeable in the light
of the aims which the competent authorities soughachieve, then it
would be necessary for this Court to intervenethbt regard it may be
necessary to consider whether, in the light of iafgrmation which may
have subsequently come to light and after furttmrsicleration of the
circumstances, the competent authorities werefigtin maintaining a
measure taken as a matter of urgetfcy.

Bosphorusdemonstrated that there is the possibility ofeamiclegal conflict between
Community law and UN law needs to be addressed.Cichaet could have evaluated
the UN resolution that was implemented in the Comityuegal order on the basis
of two different standards. It could have chosendtandard of protection of human
rights in the international law sphere or the retipe standard in the Community
law spheré® That the respective standards differ can be hjgteid by the reference
to the right of property® It has been argued that Article 1 of the firsttBeol to the

European Convention for the Protection of Human hBigand Fundamental
Freedoms is much broader than Article 17 of thevehsial Declaration of Human
Rights, as the sanctity of property is not statedhe 1966 Covenant on Civil and
Political Rights®” Although the Court could avoid answering questiaout the

relationship between the European legal order hadnternational legal order in the
1990s, mainly due to the nature of the preliminafyngs procedure that focuses

only on the interpretation of the regulation comest, both the Court’s and Advocate

>3 Opinion of Advocate General JacobsBiasphorugn 49) para 64.

>4 Opinion of Advocate General JacobsBiasphorugn 49) para 65.

%5 | Canor, “Can Two Walk Together, Except They Bgrded?’ The Relationship between
International Law and European Law: The Incorporatf United Nations Sanctions against
Yugoslavia into European Community Law throughBeespective of the European Court of Justice’
(1998) 35 Common Market Law Review, 161, footnhote 8

%6 Canor (n 55) 161, footnote 84.

" Canor (n 55) 161, footnote 84.
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General Jacobs’ assessments indicate that the edainolations of human rights
concern the validity of the Community sanctionsutation>® The European courts
had to face these problems in more concrete tar3801 when Mr Kadi challenged
the lawfulness of a Community regulation that imnpémted UN targeted sanctions

against individuals.

2.3.1.2. Kadi and European fundamental rights

The facts of theKadi case were presented in chapter one above andllibevi
sufficient to recall at this point that Mr Kadi wpast on a sanction list drawn up by
the Sanction Committee. The Sanction Committeesisbaorgan of the UN Security
Council. In consequence of his inclusion on th¢ k$ates were asked by a UN
Security Council resolution to freeze Mr Kadi’'s @isnand financial resources. The
European Union implemented the UN Security Cousaihction decision in the
Community legal order through the adoption of a @uamity regulation.
Community regulations are binding in their entiratyd are directly applicable in all
the member statéS. Mr Kadi challenged the lawfulness of the Community
regulation implementing UN Security Council res@uos by alleging three breaches
of his European fundamental rights, namely thetrtgha fair hearing, the right to
respect for property, and the right to effectivaigial review.

The Court of First Instan8&refused to review the contested Community instmtme
in the light of European fundamental rights. When K&di appealed against the
decision of the Court of First Instance, the Gr&mamber of the European Court of
Justice emphasised that fundamental rights coteditan integral part of the general
principles of law and that respect for human rightsuld be a condition for the
lawfulness of Community acPs. The conclusion the Court drew from these
observations is that

%8 p Eeckhout, ‘EC law and UN Security Council Retiohs — In Search of the Right Fit’ in A
Dashwood and M Maresceau (edsgw and Practice of EU External Relations: SaliEpftures of a
Changing LandscapgCambridge University Press, Cambridge 2008) 121.

> Article 288 LTFEU.

%0 Kadi (n 16).

¢ Kadi (Grand Chamber) (n 16) paras 283, 284.
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the obligations imposed by an international agregnsannot have the
effect of prejudicing the constitutional principlesthe EC Treaty, which
include the principle that all Community acts muesspect fundamental
rights, that respect constituting a condition aithawfulness which it is
for the Court to review in the framework of the quate system of legal
remedies established by the Treaffes.

It held that there was no Treaty provision thatlddbe understood to authorise any
derogation from the principles of liberty, demograand respect for human rights
and fundamental freedoms enshrined in Article &Uf° as a foundation of the

Union’.%*

Thus, the ECJ demonstrated that sanctions witlareth legal order must respect the
EU's own standard of human rights protection. Putfeently, European
fundamental rights represent constitutional limifer the adoption and
implementation of sanctions within the Europearalegyder: European economic
sanctions that violate these standards are unlawful

Part 2

The development of a role for the European Union in the adoption
and imposition of economic sanctions — an example o f European
integration in external relations

The next part will outline the gradual developmeih& European competence
for the adoption of economic sanctions as an examfEuropean integration
in the external policy sphere. This developmenhlpts the reluctance of
the European member states to give away aspetieiofsovereignty in the
highly sensitive field of foreign policy. At the & time it demonstrates that
the European Union has acquired over time exteroapetences that states
had been unwilling to give away at first, in uniquays®> By now, the

gradual creation of a European competence for dogtaon and imposition

%2 Kadi (Grand Chamber) (n 16) para 285.

% Article 6 LTEU.

64 Kadi (Grand Chamber) (n 16) paras 301-303.

% C Timmermanns, ‘Opening Remarks — Evolution of iisince the Leiden 1982 Conference’ in C
Hillion and P Koutrakos (edsMixed Agreements Revisited: The EU and its MemtzesSin the
World (Hart Publishing, Oxford 2010) 3.
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of economic sanctions can almost be regarded Hedsdt has been heavily
influenced by European developments and in padicuby some
groundbreaking judgments of the European Courtustide, in which the
Court not only defined the broad scope and exatusature of the common
commercial policy but also extensively interpreted European Economic

Community’s competence to conclude internationat@gents.

The development of a European competence for tbpt@a of economic sanctions
can serve as an indicator for the rather new dewedmt of the EU as an
international military actor. The use of force liegen more at the heart of state
sovereignty than the use of economic sanctions dbatbine trade measures with
foreign policy considerations. However, even withime common foreign and
security policy as well as within the common seguaind defence policy, a process
of European integration is already ongoing as destnated in chapter three above.
The analysis of the instruments of the common s$igcand defence policy in the
context of military crisis management operationlapter three showed that the
member states are already bound by CSDP decisimhthat they are constrained in
the conduct of their domestic foreign policies. prepare for the comparative
method used in chapter six, which argues thategal Irelationship between the EU
and UN Security Council resolutions with regardsetmnomic sanctions can be
helpful for understanding the relationship betwésn EU and UN Security Council
resolutions with regards to military sanctions, #wa of this section is to show how
EU member states are largely constrained in thiatenal use of economic sanctions
outside a European framework. Thus, they are silyit@nstrained in their choice of
domestic foreign policy tools in the context of momic sanctions as they are within

the common security and defence policy.

Today, the European Union is competent to adomtremmous and non-autonomous
economic sanction. The special nature of economic restrictive measundich
combine trade measures with foreign policy consitiens, is responsible for their
special position within the European legal orderoiomic sanctions are adopted by

% Article 215 LTFEU.
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decisions made in the framework of the common fpreind security policy and a
related legislative measure based on the Treatherrunctioning of the European
Union. This two-step procedure visualises the ugagy tension behind economic
sanctions that link the common foreign and secyrdlcy, which is still subject to

specific rules and procedures despite the de-gidlaon of the European Union
through the Treaty of Lisbon, with the rest of Etligy sectors’ The hybrid nature

of economic sanctions also influenced the graduaaton of a European

competence for their adoption, which will be deypeld in the following section.

1. The Rhodesia doctrine

At the beginning of European involvement in the @dm and imposition of

economic sanctions, the European member stateseag@fto Article 224 EEC to

implement UN Security Council sanctions throughdleption of unilateral national
measures. Between 1965 and 1979, the UN Securitun¢llo adopted a

comprehensive sanctions regime against Rhodesi@ HEbropean Economic
Community made no efforts to implement the corresipogy UN Security Council

resolutions and inserted the country into a liststdtes with which trade was
liberalised® However, faced with the tension between their gattions under

international law to implement economic UN Secu@yuncil resolutions on the one
hand and their obligations towards the Europeam&@tic Community on the other
hand, the member states opted to act outside tl@ &tel implemented economic
sanctions against Rhodesia through purely natioregsures under domestic rufés.
The legal basis for this practice was claimed tahzethird ground of Article 224

EEC/° which asked member states to

consult one another for the purpose of enactingpmmon the necessary
provisions to prevent the functioning of the Comnharket from being
affected by measures which a Member State may lkelagpon to take
in case of serious internal disturbances affeqbiniglic order, in case of

7 Article 24 (1) LTEU.

% D Bethlehem, ‘The European Union’ in V Gowllanddbas (ed)National Implementation of
United Nations Sanctions: A Comparative Study, Gheduate Institute of International Studies
(Martinus Nijhoff Publishers, Leiden 200228.

% p KoutrakosTrade, Foreign Policy and Defence in EU ConstitnéibLaw: The Legal Regulation
of Sanctions, Exports of Dual-use Goods and Armasi{etart Publishing, Oxford 2001) 58.

"9 Renumbered as Article 297 of the EC Treaty.
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war or of serious international tension constitgitanthreat of war or in
order to carry out undertakings into which it haseeed for the purpose
of maintaining peace and international security.

At the time, it was commonly agreed that the ‘atedpobligations’ mentioned in
Article 224 EEC could be interpreted as referrimgthe economic or military
sanction decisiod$ of the UN Security Councif which were binding on the
member state§ The member states argued against any legal olthé European
Economic Community? This practice, which later became known as‘®Rieodesia
doctrine’, was accepted not only blye member states but also by the European
institutions. The Commission and the Council hélat sanctions by the UN Security

Council remained outside the Community legal ofder.

2. Sanctions against the Soviet Union, Argentina an  d Irag- the birth of a
European role in the context of economic sanctions

During the late 1970s and the beginning of the $980e inability of the UN
Security Council to adopt economic sanction resmhst in times of international
crisis slowly forced European member states toinktttheir purely national
approach on economic sanctions under Article 22€ .E%o far, this provision had
been interpreted as referring to UN Security Coufetisions’®

When the Soviet Union declared martial law in Pdlathe European Economic
Community played a role in the context of econosanctions for the first time. The
member states reluctantly decided to utilise Aetitll3 EEC as the legal basis for
sanctions against the Soviet UnidnAt the time of the implementation of the

economic sanctions against the Soviet Union based dCommunity regulation

™ Articles 41 and 42 UN Charter.

23 Bohr, ‘Sanctions by the United Nations Secu@iguncil and the European Community’ (1993) 4
EJIL 265.

3 Bohr (n 72) 265; Koutrakos (n 69) 59.

" Koutrakos (n 69) 58.

> Koutrakos (n 69) 59, FN 52; P J Kuijper, ‘Sanctidkgainst Rhodesia: The EEC and the
Implementation of General International Legal Ru{@875) 12 Common Market Law Review 239.
6 Although the wording of Article 224 EEC is operpegh to allow the inclusion of autonomous
economic sanctions, without a corresponding UN BcGouncil resolution.

" E DenzaThe Intergovernmental Pillars of the European Un{@xford University Press, Oxford
2002) 42; Koutrakos (n 69) 60.
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under Article 113 EEC, Council Regulation 596/82he European member states
appeared to be unable to assess the legal conseguefithe new patteff.In clear
contrast to the past practice that had exclude€tdrmamunity from the adoption and
imposition of sanctions, by emphasising their fogneipolicy aspects that would
outweigh their effects on Community trade and tbewmon commercial policy, it
was suddenly argued that the interests of the Camtgpnwould demand the
reduction of imports from the Soviet UniBhHence, a highly political decision to
adopt sanctions could not prevent them from falliitiin the scope of the European

Economic Community anymofe.

In the following years, Article 113 EEC continuexdlde used as the Treaty basis for
the adoption of economic sanctions and the sangtfantice continued to develop
gradually. Like the sanctions against Argentinaobefthe comprehensive sanctions
adopted against Irag in 1990 on the basis of Axticd3 EEC expressly referred to
the political framework that led to their adoptiBriThis time, however, the Council
regulation based on Article 113 EEC did not retepblitical consultations among
the member states under the auspices of ArticleEE but instead made reference
to decisions taken in the framework of Europeantieal Cooperation. Therefore,
the sanctions against Iraq introduced the two-ptepedure behind the adoption of
economic and financial sanctions, a practice theg wvodified through the Treaty of
Maastricht. The Treaty of Maastricht for the fitishe included a separate legal basis
for the adoption of economic sanctions outside phnevision on the common

commercial policy’® the predecessor of today’s Article 215 LTFEU.

8 Council Regulation (EEC) No 596/82 amending thpdm arrangements for certain products
originating in the USSR [1982] OJ L 72/15.

¥ Koutrakos (n 69) 60.

8 Koutrakos (n 69) 60.

81 Koutrakos (n 69) 60.

82 Koutrakos (n 69) 61.

8 Article 301 EC.
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Part 3

The nature of the EU’s competence to adopt economic sanctions - an
ongoing debate

One problem the Treaty of Lisbon failed to solvetli® nature of the EU’s
competence to impose sanctiGfsArticle 215 LTFEU is not mentioned in the
competence catalogue of the European Union to beitbér exclusive or shared
competence or as forming part of a policy in whtble member states have to
coordinate their national policies with Union pas®® In Kadi, the Court of First

Instance avoided answering this question by stakiag

Article 228a of the EC Treaty (now Article 381)was added to the
Treaty by the Treaty on European Union in ordepitovide a specific

basis for economic sanctions that the Communityickvihas exclusive

competence in the sphere of the common commerolayp may need

to impose in respect of third countries for poéticeasons defined by its
Member States in connection with the CFSP, mosteonty pursuant to

a resolution of the Security Council requiring thdoption of such

sanctions’

Therefore, the nature of the EU’s competence tgoa@conomic sanctions and,
depending on this assessment, the remaining pafd¢ne member states to use this
foreign policy tool unilaterally is still open. Thenswer to the question whether or
not the European member states are constrainedeirtdnduct of their domestic
foreign policies in the field of economic sanctiois of importance for the

comparative method used in chapter six.

The next section will offer an overview of the diey@ment of the legal debate

surrounding the nature of the EU’s competence tipadconomic sanctions, which
is still ongoing. This will be followed by an analg of the remaining competence of
EU member states to adopt economic sanctions aralit outside the framework of

Article 215 LTFEU - either collectively or indivicly.

8 In favour of an exclusive Union competence: K aens and E De Smitjer, ‘The United Nations
and the European Union: Living Apart Together’ inWellens (ed)|nternational Law: Theory And
Practice: Essays in Honour of Eric S(Martinus Nijhoff Publishers, The Hague 1998) 449.

% Articles 2 — 6 TFEU.

% Today’s Article 215 LTFEU.

8" Kadi (n 16) para 202.
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1. EU competence for the adoption of economic sanct  ions

Before the inclusion of an explicit legal basis flee adoption of economic sanctions
in the Treaty of Maastricht, economic sanctions evadopted by the European
Economic Community on the basis of Article 113 E®@ich formed part of the
provisions on the common commercial policy. Thecpca of placing economic
sanctions within the common commercial policy dathserious questions about the
member states’ remaining competence for the adwoptib unilateral economic
measure&® The European Court of Justice had developed thrdtsgcase law that
the competence of the European Community regardmggters of common
commercial policy was exclusive in nature and thlaé exercise of concurrent
powers by the Member States and the Community i rifatter is impossiblé®
This conclusion was difficult to accept from a menbstate’s perspective.
Economic sanctions represent traditional foreighicpanstruments that are at the
heart of state sovereignty. If they would formtpaf the common commercial
policy, member states would have lost their compmteto impose restrictive
measures to the Community. On this backgroundistbeen argued by some that the
practice of the adoption of European economic sametased on a provision of the
common commercial policy does not mean that ecoa@amctions form part of the

common commercial policin substancé®

The difficulty in answering the question about wiegteconomic sanctions could be
regarded as forming part of the common commeradity was not so much the
effects they produce on international trade butaatvhether it matters that they are
driven forward by foreign and security considenasioand not by actual trade
concerns. Hence, it has been argued that econcemnictiens, if covered by the
common commercial policy at all, could only be fduat the outer limits of this

8 |n 1994, after imposing unilateral measures agaisRepublic of Macedonia prohibiting trade,
based on old Article 224 EC, Greece still argued the sanctions imposed on Southern Rhodesia,
South Africa and Argentina would indicate that memstates would be the competent actors with
regards to sanctions as opposed to the CommumgyCpinion of Advocate General Jacobs Case C-
120/94Commission v Greedd@996] ECR 1-1513 para 20.

89 Opinion 1/75 [1975] ECR 1359.

% Koutrakos (n 69) 66.
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policy area’ The case law of the European Court of Justice rtfesless has since
confirmed the wide interpretation of the common awmercial policy including
measures motivated by foreign policy consideratiérie respect of dual use goods
the ECJ had to decide Wernef® ‘whether the common commercial policy solely
concerns measures which pursue commercial objsctvewhether it also covers
commercial measures having foreign policy and sgcabjectives’®* Germany had
declined to issue a licence to export dual use gdodLibya® In line with its
reasoning irOpinion 1/78% the Court opted for a wide interpretation of thepse of
the common commercial policy and argued that ndt tire specific subject matter
of the common commercial policy in respect of tradf third countries but also the
concept of the common commercial policy as esthblisby the Treaty itself and in

particular by 113 EEC,

requires that a Member State should not be abledwict its scope by
freely deciding, in the light of its own foreign Ilmy or security
requirements, whether a measure is covered bylAmit3?’

Thus, a measure whose effect is to prevent oricesiie export of certain products
cannot be treated as falling outside the scopehefcommon commercial policy
solely because it is motivated by foreign policydaeecurity objectives. In
consequence, economic sanctions should have beesideced to form part of the

common commercial policy.

Even aftetWerner some commentators still challenged whether thai@onity was
in fact competent to adopt restrictive economic sneas or whether its lack of
competence would have been made visual through eftablished two-step

procedure in practice. According to them, the mgsCommunity competence to

%1 Osteneck (n 10) 140, 142, 143.

92 Osteneck (n 10) 143, 144.

% Case C-70/9&ritz Werner Industrie-Ausriistungen GmbH v Fed&apublic of Germanji995]
ECR 1-3189 [hereinafteWernei.

*Werner(n 93) para. 7.

% pual use goods are goods that are capable of b for military purposes.

% Opinion 1 /78 [1979] ECR 2894.

" Werner(n 93)para 11.
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adopt economic sanctions had to be substituted proa decision of the member

states within the framework of European Politicabferatior’’

Today, economic sanctions are still based on dewsmade within the framework
of the common foreign and security policy and ledetisions adopted under the
Treaty on the Functioning of the European Union.er€fore, the problems
surrounding the nature of the EU’'s competence vatiards to economic sanctions
are ongoing. It may also not be appropriate to @gpgr the EU’'s competence
regarding economic sanctions in classical termshafed or exclusive competence.
Economic sanctions have a hybrid nature - they aoentvade with foreign policy
considerations. They also hold a special positiothiv the European legal order
since they build bridges between the common foraigh security policy and the rest
of the Union policy sectors. It seems strangeal& bf an exclusive European
competence that is triggered by a prior decisiotiwithe CFSP since the common
foreign and security policy is characterised byifeent institutional setting. It also
seems strange to assume an exclusive competencstithallows for unilateral
national measures by the European member statesl loas Article 347 LTFEU -

albeit in very limited circumstances.

To discover the remaining competence of the mensketes for the adoption of
economic sanctions, it is therefore more usefuddonsider when member states can
actually have recourse to Article 347 LTFEU, fornfaticle 224 EEC, to adopt
unilateral sanctions either collectively or indivally.

Article 347 LTFEU and Article 348 LTFEU particulgrl

recognise that the autonomy left to Member Statdke field of foreign
policy is in stark contrast to the integration &st@d in the field of
economic and commercial policy. Those articlesnatieto define the
outer limits of the autonomy left to Member Stateshe field of foreign
policy, bearing in mind that that autonomy may etffdne functioning of
the common market (Article 347 LTFEY)and may distort the

% For a detailed discussion see Osteneck (n 10)15M,
% Treaty provision updated by the author.
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conditions of competition in the common market (#e 348
LTFEU)*.

2. What is left for the member states in the sphere of the adoption of
economic sanctions? — Legal constraints on the memb er states’ foreign
policy choices and Article 347 LTFEU

To examine to what extent European member stagesarstrained in the adoption
of economic sanctions through the European Unibe, next sub-section will
examine the nature of Article 347 LTFEU. This viok followed by an analysis of
when member states can rightfully justify domessianctions collectively or

individually based on this provision.

2.1. The nature of Article 347 LTFEU

An examination of Article 347 LTFEU demonstrateg #truggles underlying the
growing EU competence in external relations thasgband in hand with a loss of
power of the member states. Depending on the viaw takes with respect to
European integration in the foreign policy sphémsicle 347 LTFEU is interpreted
narrowly or broadly. The former interpreters peveeithis provision as an
exceptional claus€” The latter argue for the creation ofl@maine resent&for the
member states that allows them to protect theiemognty and thus their individual
domestic foreign and security intere¥ts.

The wording of Article 347 LTFEU suggests thataied not fit in with other Treaty
provisions allowing a member state to deviate ftdnmon law for reasons of public
security, such as Article 36 LTFEY? It is generally said that these provisions need
to be interpreted narrowfy> Article 347 LTFEU allows for derogation from the

rules of the common market in general whereas r86 LTFEU provides for the

1% Treaty provision updated by the author. Opiniodfocate General Jacobs Case C-120/94
Commission v Greed&996] ECR 1-1513 para 66, referring to ArticB®4 and 225 EC, the
predecessors of Articles 347 and 348 LTFEU.

%1 see for example, Osteneck (n 10) 147.

192 5ee for example, Kuijper (n 75) 239.

193 Osteneck (n 10) 147.

194 p Koutrakos, ‘Is Article 297 EC A ‘Reserve of Soaignty?’ (2000) 37 Common Market Law
Review 1340.

195 Koutrakos (n 104), 1340.
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derogation from a singular aspect of the commonketa?® Furthermore, Article
347 LTFEU does not put an emphasis on the ‘measuneh a Member State may
be called upon to take’ but rather on the dutydosult one anothéf’ Hence, the
wording of Article 347 LTFEU appears to indicatattlit does not create a right for
the member states to deviate from the Treaty fadiher, it recognises the existing
power of the member states to deal with matteror@ign and security policy, as
sovereign subjects of international I&% Therefore, Article 347 LTFEU appears to
be of a different quality than ‘regular’ Treaty eptions, for example Article 36
LTFEU.

Nonetheless, this preliminary conclusion does tlotvathe assumption that Article
347 LTFEU constitutes domain reservdor the member states. domaine reservé
or a reserve of sovereignty allows member stategltpt any measures they regard
as appropriate in areas related to the core of slosereignty without any limitations
and irrespective of the procedures established&yt) Treaties and scrutiny of the
European Court of Justi¢& However, if this extremely broad interpretatioridso
true, Article 347 LTFEU would be transformed intoal-encompassing clause, able
to justify any measure not in line with EU law smd as it is linked to politically
sensitive areas, for example the armed fottes.

The character of Article 347 LTFEU rather has tofdaend in the middle. The fact

that Article 347 LTFEU permits derogations from tiges of the common market in

general in three extreme and highly sensitive jgalitscenarios, namely in the event
of war, serious international tension constituteaghreat of war, or to carry out

obligations it has accepted for the purpose of taaing peace and international
security, suggests that Article 347 representstefhy exceptional clause’, a phrase
used by the European Court of Justiceamnston* and Commission v Greecé?

1% Opinion of Advocate General Jacobs in Case C-¥0mmission Greece [1996] ECR 1-1513
para 46.

197 Koutrakos (n 104) 1340.

198 K outrakos (n 104) 1340.

199 Koutrakos (n 104) 1342.

10 Koutrakos (n 104) 1343.

11 case 222/8Marguerite Johnston v Chief Constable of the Raytater Constabular§1986] ECR
1651 para 27 [hereinaftdohnstoi
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The extraordinary substantive nature of Article 34AIFEU is emphasised by the
introduction of the extraordinary procedure in Algi 348 (2) LTFEU® according
to which

[b]y way of derogation from the procedure laid dowmrArticles 258 and
259, the Commission or any Member State may bhegnatter directly
before the Court of Justice if it considers thabtaer Member State is
making improper use of the powers provided for micles 346 and 347.
The Court of Justice shall give its ruling in camer

Therefore Article 347 LTFEU is of a wholly exceptad nature and the member
states are limited in invoking this provisitif.Its wording together with its ratio —
namely the prevention of the disruption of the cammmarket through national
measures as far as possible suggests, that itseepisea safeguard clause in the
situation of domestic emergencies or Warlts function is to limit the member
states’ obligation under EU law to implement EUsaict a specific case and not to

provide them wittcarte blanché*®

2.2. The rightful use of Article 347 LTFEU to justi  fy national economic
sanctions

The view one takes with regard to the interpretaind Article 347 LTFEU also
influences the answer to the question to what éxtae member states are
constrained in the conduct of their foreign polioyrespect of the adoption and
implementation of economic sanctions. The next sediton will explore when the
member states can make use of Article 347 LTFEL$t,ft will be assessed whether

the member states can use Article 347 as the legsib for collective sanctions

112 Case C-120/9€ommission v Hellenic Republit994] ECR 1-3037 [hereinaft€ommission v
Greecé

113 Article 348 LTFEU reads as follows: ‘If measuraken in the circumstances referred to in Articles
346 and 347 have the effect of distorting the cimas of competition in the internal market, the
Commission shall, together with the State conceragdmine how these measures can be adjusted to
the rules laid down in the Treaties.

By way of derogation from the procedure laid dowrrticles 258 and 259, the Commission or any
Member State may bring the matter directly befaee@ourt of Justice if it considers that another
Member State is making improper use of the powsgsiged for in Articles 346 and 347. The Court
of Justice shall give its ruling in camera.’

114 Koutrakos (n 104) 1343.

15 Kuijper (n 75) 235.

116 Osteneck (n 10) 147.

191

www.manaraa.com



either after consultations within the common foreand security policy have taken
place or if no decision within the CFSP has beached. This will be followed by
an examination of whether this provision can sevéhe legal basis for individual

sanctions by one member state or a group of mestatss.

2.2.1. Collective member state sanctions based on A  rticle 347 LTFEU
following a consultation within the common foreign and security policy
According to Article 215 LTFEU, the European Uniaan adopt economic
sanctions if the conditions of a two-step procedareefulfilled, as explained above.
Hence, a Union instrument is supposed to followeaigion within the common
foreign and security policy. However, can EU memitates adopt economic
sanctions collectively on the basis of Article 34IFEU even if a political decision
within the CFSP has been reached?

The wording of Article 215 LTFEU suggests that wleiCFSP decision has been
reached, member states should use a Union insttutbeimplement economic
sanctions. If the member states could rely on Art8l7 LTFEU in this case, Article
215 LTFEU would be deprived of its practical sigrahce. If the member states
could make use of Article 347 LTFEU, although a €Rfcision has been adopted,
they could otherwise control whether they are sutltj@ the ordinary jurisdiction of
the ECJ in respect of Article 215 LTFEU or if thase subject to the extraordinary
procedures under Article 348 LTFEU. The historievelopment of European
sanctions outlined above shows that, after thetipeof the Rhodesia doctrine was
abolished, the predecessors of Article 347 LTFEMehaot been used as the legal
foundation for the adoption of economic sanctidfience, the usage of Article 347
LTFEU for collective sanctions once a CFSP decisias been reached would not
only ignore thdex speciali;mature of Article 215 LTFEU but it would also digiard
the acquis politiqueagainst recourse to this provisibhh.National member state

measures based on Article 347 LTFEU would represantmproper use of this

117 Koutrakos (n 69) 82.
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provision within the meaning of Article 348 LTFEWa&Gwould amount to &enire

contra factum proprium*®

2.2.1.1. Change of facts

There is only one exception to this rule. As alseatentioned above, Article 215
LTFEU explicitly links the competence of the EurapeJnion to impose economic
sanctions to a prior decision within the commoreign and security policy. In
consequence, only changes in circumstances thategsential for the conclusion of
the respective CFSP decision could enable meméagrssio adopt national measures
based on Article 347 LTFEU. It has been suggestatithereby the member states’
original competence to impose economic sanctiongduevive'*

2.2.1.2. EU institutions do not act

A related question is whether member states cdiseuthrticle 347 LTFEU if a
decision within the common foreign and securityigohas been reached but the
Union institution either does not act or adopts soees that do not correspond to the
adopted CFSP decisidfl If the institutions were bound by a decision wittthe
common foreign and security policy in the sense thay would have to utilise the
second step of the two step procedure of Article PIFEU and if they would have
to adopt economic sanctions, there would be natipedaieed for the member states

to resort to national measures under Article 34FED.

It has been argued that the wording of Article 2T&EU indicates an obligation for
Union institutions to implement the CFSP decisisriteey ‘shall adopt the necessary
measures'?* Some who claim that CFSP decisions cannot bintitutisns in the
context of economic sanctions are of the opiniat &hloyalty obligation would ask
the institutions to respect the decision within ffenework of the common foreign
and security policy. Therefore, the institutionsuleb have to implement a CFSP

decision either way??

118 Osteneck (n 10) 197.
119 Osteneck (n 10) 197.
120 Osteneck (n 10) 198.
121 Article 215(1) LTFEU.
122 Bohr (n 72) 268.
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The European courts also seem to disagree on ttiermghe Court of First Instance
tends to favour the latter solution, albeit with@xplicitly referring to a loyalty
obligation. In OMPI, the Court followed the arguments brought forward thg

Council, which had argued

that, as the Community institution which adoptedgiiation No
2580/2001 and the decisions implementing that egoud, it did not
consider itself to be bound by the common positiadspted as part of
the CFSP by the Council in its capacity as thatutgin composed of the
representatives of the Member States, although idt abnsider it
appropriate to ensure that its actions were cardisvith the CFSP and
the EC Treaty®

[T]he Community does not act under powers circurbsedrby the will of
the Union or that of its Member States when, athépresent case, the
Council adopts economic sanctions measures onasis bf Articles 60
EC, 301 EC and 308 EC. That point of view is, muegpthe only one
compatible with the actual wording of Article 301CEaccording to
which the Council is to decide on the matter ‘byualified majority on a
proposal from the Commission’, and that of Artiélg(1) EC, according
to which the Council ‘may take’, following the sanpeocedure, the
urgent measures necessary for an act under the. 8£SP

In Kadi, on the contrary, the European Court of Justiém@wledged that from the
perspective of European law, the Community was Hotm take the necessary
Community measures when a decision within the comiwoeign and security
policy was reached to adopt economic or financactions to allow the two step

procedure for the adoption of economic sanctiortaénEU legal ordel?

Both of these views must be rejected. If Unionitngbns are obliged to implement
economic sanction CFSP Council decisiéhsuring the second stage of the
adoption process, the Commission is downgradedatpthe role of an agent to the
Council and its right of joint initiative is negled!?’ Therefore, if the two-step

procedure of Article 215 LTFEU does not work beeati'e Commission refuses to

122OMPI (n 41) para 105.

124 OMPI (n 41) para 106.

125 Kadi (Grand Chamber) (n 16) para 295, 296.
126 Article 29 LTEU.

127 Osteneck (n 10) 152, 153.
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propose a sanction regulation, member states csortréo Article 347 LTFEU.
Admittedly, this scenario is rather unlikely, esipdlg since the Treaty of Lisbon
introduced a joint right of initiative that is sledrby the Commission and the High
Representative of the Union for Foreign Affairs a8dcurity Policy. The High
Representative chairs the Foreign and Affairs Cibuamd also acts as one of the

vice presidents of the Commission.

However, even if member states make use of Ar8dlé LTFEU to justify national
measures, they are not free to act as they pl&@asemember states are only entitled
to adopt unilateral sanctions after prior considtet amongst the member states
have failed and, in this event, they do not haeepbwer to adopt any other national
measures that they might prefer in order to implenuN sanction$?® According to
Article 348 LTFEU, the Commission can examine héwg hational action can be
adjusteda priori to the rules of the internal market. If a memMUdateseither fails to
consult or refuses to adjust its national meastresvoid a distortion of the internal
market, the Commission or a member state can bhi@gnatter directly before the

Court of Justicex posterior?®

2.2.2. Individual member state action based on Arti  cle 347 LTFEU

Member states are allowed to invoke Article 347 EU-to justify individual
sanctions under strict conditions. On the one htnsl,is possible if a member state
takes the initiative to impose sanctibilsand no discussion within the common
foreign and security has yet taken place. On therdtand, member states may rely
on Article 347 LTFEU if they wish to deviate indilially from restrictive measures
adopted on the basis of Article 215 LTFEYYHowever, it has been argued that pure
political convenience is not sufficient to allow mieer states to resort to Article 347
LTFEU since Article 215 LTFEU would then be depdveof its practical

128K Lenaerts and E De Smitjer, ‘The United Nationd éhe European Union: Living Apart
Together’ in K Wellens (ed)nterntional Law: Theory and Practice: Essays inrtdar of Eric Suy
(Martinus Nijhoff Publishers, The Hague 1998) 451.

1291 enaerts and De Smitjer (n 128) 451.

130 Koutrakos (n 69) 86.

131 Koutrakos (n 69) 86.
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significance*®® Nonetheless, even if member states can lawfullyemse of Article
347 LTFEU, they are circumscribed in their remagnipowersa priori and ex

posteriorin the above described manri&t.

Conclusion

The European Union has acquired a crucial roleh@ &doption of economic
sanctions over time. The special nature of econ@anctions, which combine trade
measures with foreign policy considerations, arertbnique constitutional setting
within the EU legal order, linking the intergoverenmtal common foreign and
security policy with the supranational EU policycwe, indicate that the traditional
competence categories of the supranational EU ipsliare not appropriate for
describing the distribution of powers between thé &d the member states in the
sphere of economic sanctions. Instead, it is metpfll to analyse the substance of
the EU’s competence with regards to economic sam&tand to question to what
extent the member states are constrained in thductrof their national foreign
policies through EU sanction decisions to determuhether the EU has taken over

the place previously exercised by the EU membé¢esta

The member states are largely constrained in tth@mestic policies through EU
sanctions. There is hardly any room for unilatesabnomic measures and if the
member states can make use of Article 347 LTFEtase the procedure of Article
215 LTFEU does not work, they are not free to adhay please. They are limitaed

priori and ex posterior Therefore the European Union has largely takeer the

powers previously exercised by its member stategsh&n sphere of economic
sanctions, independently of how one should labeintture of the EU’'s competence

in this hybrid policy field.

The gradual development of a European competemabéamposition of economic

sanctions despite the member states’ reluctan@cdept a European role in this
highly sensitive policy field serves as an exangdléhe unique forms of European
integration in the external sphere and offers mgée of what may still lie ahead for

132 Koutrakos (n 69) 86.
133 | enaerts and De Smitjer (n 128) 451.
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the European Union with regards to military crisnagement. The European
member states are largely constrained in the cdrafubeir national foreign policies
through the EU’s power to adopt economic sancti@nsilar to the constraints they
face in the light of Council decisions authorisitige use of force in crisis
management missions, the member states are themdfar limited in their domestic
foreign policy choices. Building on these findinghe next chapter will use a
comparative method to analyse the EU’s relationshifh UN Security Council

resolutions regarding economic sanctions in ordezxamine the EU’s relationship

with UN Security Council resolutions regarding tree of force.
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Chapter 6: The EU’s relationship with UN Security C  ouncil resolutions
authorising the use of force

Introduction

The European Union has developed military capasliand has undertaken military
crisis management operations all over the worldhiwias short period of time. All of
its military operations have been carried out wlith consent of the host states so far
and they have often been accompanied by UN Sec@utyncil resolutions. If
necessary, the European Union has the legal cgpawit the political ambitions to
undertake robust future military interventions with the consent of host states. The
common security and defence policy that is usedutsue the so-called Petersberg

tasks allows for peace-enforcement missions agtarngets.

If the European Union considers undertaking myitaeace-enforcement operations
in the future, two sets of problems need to be estiid. A question arises about
whether the European Union needs to obtain UN 8gdbouncil mandates before it

can legally use military sanctions since, unlike idividual member states, the
European Union is not a member of the United Natidiis question was addressed
in chapter four above where it was concluded thattd the customary law nature of
the prohibition of the use of force, the Europeanod needs to obtain UN Security

Council mandates before it can lawfully engage iltany sanctions.

The second question that needs to be addresseowisah existing UN Security
Council resolution authorising the use of forceeef§ the European Union as an
emerging international military actor. Chapter fduas argued that UN member
states are legally bound by the UN Security Cowndih regards to the use of force
in two ways. Not only are they required to obtaitld Security Council mandate
before resorting to the use of force but, whenUheSecurity Council authorises the
use of force, they are also under an obligatiosupport the military operation. If
they decide to accept a UN Security Council mandatk choose to deploy troops,

UN member states have to follow the wording of tégolution and to respect, for
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example, limits of time, territory and means ofiat If they choose not to take part
activelyin an operation, UN member states are rmhe$s under a loyalty obligation
not to undermine the effectiveness of the operafitiis obligation involves negative
as well positive obligations. The loyalty obligaticnay ask member states to refrain
from certain actions, for example, refraining fraselling weapons to a target
country. It may also ask them to be active, foaregle, by adopting an economic
sanction regime. The increasing role played by E&opean Union in the
international security arena, and its politicallwgness to engage in robust military
interventions as expressed in tBeropean Security Strategyf 2003! therefore
creates the need to address the question abouheviibe European Union is bound
by UN Security Council resolutions in the sensecdbsd above.

This chapter will be structured as follows. Pare and two will assess whether the
European Union is bound by UN Security Council hesons from the perspective
of international law or from the perspective of taeropean legal order. Part three
then goes on to examine what can be learned frenEth's relationship with UN
Security Council resolutions respecting economiaicsans to understand its
relationship with them in respect of the use otéoby using a comparative method.
The last part of the chapter will discuss whethereg are constitutional limits on the

European Union to engage in the use of force.

Part 1

The EU’s relationship with UN Security Council reso lutions viewed from

the perspective of international law

The Treaty of Lisbon formally recognised the intgronal legal personality of the
European UnioA. Therefore the European Union can be the subjectegél
obligations and of legal right®ven in the framework of the common security and

! European Council A Secure Europe in a Better World: European Seg@itategy Brussels, 12
December 2003 kitp://www.consilium.europa.eu/uedocs/cmsUpload67BBdf> [hereinafter
European Security Stratepy

2 Article 47 LTEU.

% E Paasivirta, ‘The European Union: From an Aggregd States to a Legal Person?’ (1997) 2
Hofstra Law & Policy Symposium 40.
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defence policy, and it has the potential to beatidressee of binding UN Security

Council resolutions.

The European Union is not a signatory of the UNr@&hmnaFor the time being, the EU
cannot join the UN since membership is only opestétes. In consequence, the EU
iIs not obliged, unlike its member states, to fuliN Security Council resolutions
passed under Chapter VII, according to Articlesa@8i 48 UN Charter. It is also not
convincing to argue that the EU would be bound landatory UN Security Council
resolutions and obligations of assistance accordingirticle 25 and 2 (5) UN
Charter without being a signatory of the United iblag, based on a controversial
interpretation of Article 2 (6) UN Chartér.

According to this provision, the

[o]rganization shall ensure that states which ase Members of the
United Nations act in accordance with these Priasigo far as may be
necessary for the maintenance of internationalgpaad security.

Those who interpret Article 2 (6) UN Charter asatirey obligations for non-UN
member states have supported their view with thectgms practice of the UN

Security Council. It has been held that

[tihe Charter establishes a true legal obligatibMembers to behave in
a certain way only if it attaches to the contraghéwviour a certain
sanction. If the Charta attaches a sanction taiceliehaviour of non-

* Whether UN Security Council resolutions can bellsig for UN members and non-UN member
states alike based on a controversial interpretaticArticle 2(6) UN Charter is disputed. See S Boh
‘Sanctions by the United Nations Security Counnill #he European Community’ (1993) 4 European
Journal of International Law 262 and FN 56; V Gawnlli-Debbas, ‘Sanctions Regimes under Article
41 of the UN Charter’ in V Gowlland-Debbas (edgtional Implementation of United Nations
Sanctions: A Comparative Stydyhe Graduate Institute of International StudMartinus Nijhoff
Publishers, Leiden 2004) 19, 20; T D Gill, ‘LegadaSome Palitical Limitations on the Power of the
UN Security Council to Exercise its Enforcement Roswnder Chapter VII of the Charter’ (1995)
XXVI Netherlands Yearbook of International Law ™ Lavranos, ‘UN Sanctions and Judicial
Review’ (2997) 76 Nordic Journal of Internationavi. 10; B Fassbender, ‘The United Nations
Charter as Constitution of the International Comityt(1998) 36 Columbia Journal of Transnational
Law 593-594.

200

www.manaraa.com



Members, it establishes a true obligation of normiers to observe the
contrary behaviout.

Sometimes this view is additionally supported witle disputed nature of the UN
Charter as the constitution of the internationahownity® Despite the wording of
Article 2 (6) UN Charter that only mentions non-nmmmstates, it has been held that
its meaning would also be applicable to internatioarganisations such as the

European Union without offering any additional argnts’

However, it is more convincing to interpret Artice(6) UN Charter as having no
binding effect on non-UN members. Otherwise, thi®vision creates obligations for
third parties without their consent and would bevimlation of thepacta tertiis non
nocentprinciple® Instead, the purpose of this provision that isressed to United
Nations is to make UN members and non- UN membermre that threats to
international peace and security fall within thenpetence of the United NatioRf
non-UN member states do not comply with the prilesipnentioned in Article 2 UN
Charter, they do not violate Article 2(6) UN Chanbeit they can be subject to action
by UN member state'S.

Although the practice of the UN Security Counciveels that some resolutions
address international organisations, as well asadtl non-UN member states alike,

® H Kelsen,The Law of the United Nations: A Critical Analysisits Fundamental Problems: With
Supplemengpublished under the auspices of the London urtstiof World Affairs, The Lawbook
Exchange LTD., Clark 2008) 107.

® B Fasshender, ‘The United Nations Charter as @atish of the International Community” (1998)
36 Columbia Journal of Transnational Law 593.

"See K Lenaerts and E De Smitjer (who do not straseview) for references. K Lenaerts and E De
Smitjer, ‘The United Nations and the European Unldwing Apart Together’ in K Wellens (ed),
International Law: Theory and Practice: Essays iartdur of Eric SuyMartinus Nijhoff Publishers,
The Hague 1998) at n 54; P Gilsdorf, ‘Les RésedeSécurité du Traité CEE, a la Lumiéere du Traté
sur I'union Européenne’ (1994) 374 Revue du Marethde I'Union Européenne 21, n 24 who states
that.Or, on ne voit pas pourquoi cet effet contraigmans’appliquerait pas aussi aux organisations
internationales telles que la CEE dans leur domaéneompetence respectives’.

8 Graf Vitzthum in B Simma (edJ;he Charter of the United Nations:@ommentary (¥ edn Oxford
University Press, Oxford 2002) Article 2(6) para 1.

° Graf Vitzthum (n 8) Article 2(6) para 23.

1% Graf Vitzthum (n 8) Article 2(6) para 23.
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for example, UNSC Resolution 687 (1981)pnd Resolution 748 (1999, no
consistent practice can be established as othelutesms refer to ‘all states’, thus
including non-member states but excluding inteomai organisations, such as
Resolution 661 (1990y

In Resolution 1671(2006) the UN Security Counciereed to the European Union
and authorised the European Union force (Eufor ®dDgo) to act under Chapter
VII of the UN Charter.

...Eufor R.D.Congo is authorized to take all necessagasures, within
its means and capabilities, to carry out the follmnasks, in accordance
with the agreement to be reached between the Eamopaion and the
United Nations:

(a) to support MONUC to stabilize a situation, mse MONUC faces
serious difficulties in fulfilling its mandate with its existing
capabilities,

(b) to contribute to the protection of civiliansdan imminent threat of
physical violence in the areas of its deployment| without prejudice to
the responsibility of the Government of the DembcrRepublic of the
Congo,

(c) to contribute to airport protection in Kinshasa

(d) to ensure the security and freedom of movernétie personnel as
well as the protection of the installations of EufRD.Congo,

(e) to execute operations of limited character mleo to extract
individuals in danget?

However, this is one of few resolutions addressetth¢ European Union so farAt

this time, it is hard to say whether this represehe establishment of a new rule or

1 UN Security Council Resolution 687 (1991) lomq-Kuwait para 25: Calls uponall States and
international organizations to act strictly in a@ance with paragraph 24, notwithstanding the
existence of any contracts, agreements, licensasyoother arrangements’.

12 UN Security Council Resolution 748 (1992) ldbyan Arab Jamahiriyaara 7: Calls uponall

States, including States not members of the Umigiibns, and all international organizations, tb ac
strictly in accordance with the provisions of thregent resolution, notwithstanding the existence of
any rights or obligations conferred or imposed by imternational agreement or any contract entered
into or any licence or permit granted prior to 11992,

13 UN Security Council Resolution 661 (1990) loag-Kuwait para 5: Calls uponall States,

including States non-members of the United Natitmsct strictly in accordance with the provisions
of the present resolution notwithstanding any amitentered into or licence granted before the date
of the present resolution’; Bohr (n 4), 263.

14 UN Security Council Resolution 1671 (2006)the situation concerning the Democratic Republic
of the Conggara 8.

!> Another example is operation Tchad/RCA. See UNuBgcCouncil Resolution 1778 (2007) para 6
(a) which authorises the EU to deploy a EuropeaiotJaperation.
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practice which could support the emergence of a mésvof customary international
law that could bind the EU to UN Security Counei$olutions.

A comparative analysis of relations between theds other regional organisations
that engage in military crisis management such has African Union (AU),
ECOWAS or NATO also cannot offer a decisive ansagto the legal relationship
between UN Security Council resolutions and theoRean Union. The African
Union has contributed to international peace amdrdy in Africa through a variety
of operations and has also cooperated with the &fNhiat purpose. For example its
operation AMIS in Sudan was replaced by the UN/Allssion UNAMID in
Darfur!® The UN aims to develop an effective partnershithviie African Union
and welcomed the AU’s enhanced peace-keeping molmissions that have been
authorised by the Security Countil.The Security Council acknowledges the
African Union’s contribution to the maintenanceitiernational peace and security
in a manner consistent with Chapter \MilAlthough they cooperate as partners, the
UN and the AU still need agree about their respectbles and responsibilitié3.
ECOWAS, too, has developed into a security orgéioisain the African
context’and has been engaged in peace-keeping and peaceeenént’ However,
its precise relationship with the UN is unclearni®e staff from both organisations

meet regularly to exchange ideas about how to eagewcooperatioff.

NATO started to cooperate with the United Natiamsrisis management missions in
the 1990s in the context of the Balkan conflictddy, NATO and UN specialised
bodies meet on a regular basis and discuss mattech as civil-military

cooperatiorf> The North Atlantic Treaty does not regulate NAT@#ationship with

'8 United Nations University (UNU-CRIS), ‘Capacity 1Say: Regional and other Intergovernmental
Organizations in the Maintenance of Peace and 8¢o2008)
<https://biblio.ugent.be/input/download?func=dowrdbde&recordO1d=938841&fileO1d=938848
23-25.

" Statement by the President of the Security Coumgide in connection with the Council’s
consideration of the item entitled ‘Peace and Sgcimr Africa’ 26 October 2009, S/IPRST/2009/26.
18 Statement by the President of the Security Concil7).

19 United Nations University (UNU-CRIS) (n 16) 26.

20 United Nations University (UNU-CRIS) (n 16) 68.

2L ECOWAS role in Liberia will be examined in moretaikin chapter seven below.

22 United Nations University (UNU-CRIS) (n 16) 73.

23 United Nations University (UNU-CRIS) (n 16) 1045L0
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UN Security Council resolutions but it emphasisee tommitment of NATO’s
members to the principles and purposes of the UMrt€hwho refrain from the
threat or use of force in a manner consistent thiéhpurposes of the UN Charter and
who recognise the Security Council’s primary resoility for the maintenance of

peace and securify.

The relationship between regional organisation agi®U, ECOWAS and NATO
that engage in crisis management and the UnitesbiNais developing. They aim to
cooperate as partners. Whether these organisatibas,are not members of the
United Nations, are bound by UN Security Councgotations is unclear. Their
respective relations with the United Nations themefcannot help to analyse the

EU’s legal relationship with the latter.

Although public international law does not bind tB&) to UN Security Council
resolutions, the European Union could regard itgelfe bound by the UN Charter in
general and UN Security Council resolutions in ipatar. This will be the focus of

part two.

Part 2

The EU’s legal relationship with UN Security Counci | resolutions viewed
from the perspective of EU law

Whether the European legal order itself binds thé tB UN Security Council
resolutions will be discussed in the following bsamining the provisions of primary
EU law and by analysing the case law of the Euromeaurts regarding international

law in general and UN Security Council resolutiomparticular.

1. Primary EU law references to international law a  nd the UN Charter
Although the European Treaties express the EUdmgtcommitment to international
law and the principles of the UN Charter, neithee LTEU nor the LTFEU
explicitly state that the European Union is bougdridernational law. According to
Article 3 TEU, which sets out the general objedioé the European Union, the EU

24 Articles 1, 7 North Atlantic Treaty.
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...shall contribute to...the strict observance and dexelopment of
international law, including respect for the prples of the United
Nations Chartef®

Although these objectives guide all the Union’siaw, and therefore the EU’s
military crisis management operations that formt pdrthe common security and
defence policy, the common foreign and securitycgabf which the latter forms an
integral part reinforces this commitment. The EUagked that its action on the
international scene shall be guided by respedhi®principles of the United Nations
Charter and international laf%.Furthermore, the principles of the UN Charter as
well as of international law are identified as famg part of the principles that have
inspired the EU’s own creation, development anérgament. These are principles

the EU seeks to advance in the wider wéfld.

The principles of the UN Charter and internatiofel are equally mentioned
alongside other values, including human rights, aleacy and the rule of l&fand
‘[iln its relations with the wider world, the Unidjis asked to] uphold and promote
its values and interests and contribute to theeptimn of its citizens® Therefore
the European Union seems to reinforce the develaproé its own European
standard of human rights and the rule of law byldgwating’ the values of the
United Nations and international law. Nonethel&&3 treaty provisions, do not offer
a precise answer as to whether the European Usibound by international law and
UN Security Council resolutions.

2. Case law on international law
The European courts have made several statemeriteeaelationship between the
European legal order and international lawPioulsen and Diva Navigatigf} the

% Article 3(5) TEU.

% Article 21(1) LTEU.

27 Article 21(1) LTEU.

2 Article 21(2) (a), (c) LTEU.

29 Article 3(5) TEU.

%0 Case C-286/9Bnklagemyndighedenv Peter Mich&elulsen and Diva Navigation Corf1992]
ECR 1-6019 [hereinaftdPoulsen and Diva Navigati¢n
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European Court of Justice held ‘...that the Europ&mmunity must respect

international law in the exercise of its powers™..’

The Court confirmed its statementsRacke® where it decided on the question of
whether an individual could challenge the validifya Community regulation under
rules of customary international lawhe customary law in question was concerned
with the principle that a change of circumstancey tead to the lapse or suspension
of a treaty, as formalised in Article 62 of the VCto which the Community was not
a party at that time (and neither is the EuropeamtJtoday). The Court held that

the Community was

...required to comply with the rules of customaremational law when
adopting a regulation® [and added that] rules of customary
international law ...are binding upon the Commungtitutions and
form part of the Community legal ord&r.

The binding nature of customary law in respecthe European Community was
confirmed by the Court of First Instance ®pel Austrid® with respect to the
principle of good faith. It argued that ‘the prip@ of good faith is a rule of
customary international law whose existence isgezed by the International Court

of Justice and is therefore binding on the Comnytirift

An analysis of European case law in relation tenmational law in general has
revealed that the European Union shows an opemndstiowards international law

and considers itself to be bound by rules of custgrinternational law.

In light of these findings, it can therefore be cloded that the European Union as a
military actor is also bound by the principles bfished by customary international

law surrounding the use of force. As outlined immer four above, the prohibition

3. poulsen and Diva Navigatiofm 30) para 9.

32 Case C-162/98. Racke GmbH & Co. v Hauptzollamt Ma[1®98] ECR 1-3655 para 45
[hereinafteRacké.

* Racke(n 32) para 45.

¥ Racke(n 32) para 46.

% Case T-115/90pel Austria GmbH v Council of the European Unip®97] ECR 11-39 [hereinafter
Opel Austrid.

% Opel Austria(n 35) para 90.
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of the use of force has acquired the status ofoousty international law. The

authorisation of the use of force by the UN Segudbuncil represents one of the
few legal exceptions to this rule and has itsetfur@d the status of customary law.
Therefore, the European Union is required by cuatgrmternational law to obtain a
UN Security Council mandate first, before it carpose military sanctions during a
military crisis management operation, unless it cafer to another accepted
exception to the prohibition of the use of force afready discussed in chapter four.

Nonetheless, it still needs to be discussed whetieEuropean Union is bound by
existing UN Security Council resolutions regardthg use of force in the sense that
once it decides to accept a UN Security Council adatan and chooses to deploy
troops, the EU has to follow the wording of theataton and respect limits of time,
territory and means of action, for example. It atsseds to be discussed what
happens if the EU chooses not to take part actiwelgn operation. Is the Union
under a loyalty obligation not to undermine thesefiveness of such an operation?
Loyalty obligations might entail negative as wdfiapositive obligations. They may
ask the EU to refrain from certain actions, forrepée, to stop including the target
on a list of states with which trade is to be ldised; but it may also ask the EU to

become active, for example to adopt an economictisamnregime.

3. Case law on UN Security Council resolutions

The Court of Justice has no competence to revidsy atopted within the common
security and defence policy under which militarysisr management missions take
place. Therefore the European courts have newkrhzhance to address the legal
relationship between the European Union and UN &gcCouncil resolutions
regarding the use of force. However, being competemeview Union regulations
that are adopted in the second stage of the adoptmcess of economic sanctions,
the Court had the opportunity to address the wratiip between secondary Union
instruments implementing UN Security Council resiolus within the Union legal

order and the latter.

207

www.manaraa.com



Before the development of targeted sanctions agimidividuals and th&adi case’’
the ECJ had to deal iBosphorus® Ebony Maritimé& and Centro-Corf® with
economic sanction regulations adopted against dueifal Republic of Yugoslavia
(Serbia and Montenegro) that were giving effecdtd Security Council resolutions
in the 1990s.

3.1. Bosphorus and the interpretation of Community regulations
implementing UN Security Council resolutions

The facts of theBosphorusasé' have already been discussed in chapter five and it
is sufficient here to recall that the ECJ had terpret Council Regulation No 990/93
of 26 April 1993 concerning trade between the EaaspEconomic Community and
the Federal Republic of Yugoslavia. Regulation 980/as adopted by the Council
to give effect to the decision of the Community gahd member states, meeting
within the framework of political cooperation, tsmplement in the EEC certain
aspects of the sanctions imposed by the UN SecGotyncil under Chapter VIl of
the UN Charter, including Resolution 820 (1993).

In question was the interpretation of Article 8Régulation No 990/93/EEC whose
wording mirrored the relevant passage in the Sgcudouncil resolution in
substance. According to the ECJ, when interpredipgovision of Community law it
would be essential to consider its wording, contexd aim$? As the Regulation in
guestion was implementing UN Security Council ragohs, the Court held that the
latter's aim would have to be taken into consideraas well** The Court followed,

Advocate General Jacobs on this point who statatittvould be

3" Case T-315/0Yassin Abdullah Kadi v Council of the European Wrémd Commission of the
European Communitig2005] ECR 11-3649 [hereinaftdfadi]. Joined Cases C-402/05 P and C-
415/05 PYyassin Abdullah Kadi and Al Barakaat Internatiofr@undation v Council and Commission
[2008] ECR 1-6351 [hereinaftétadi (Grand Chamber)].

¥ Case C-84/9Bosphorus Hava Yollari Turizm ve Ticaret AS v Marisor Transport, Energy and
Communications and others, Irelafitb96] ECR 1-3953.

39 Case C-177/9&bony Maritime SA and Loten Navigation Co. Ltdrefétto della Provincia di
Brindisi and others, Italy1997] ECR [-1111.

40 Case 124/9Fhe Queen, ex parte Centro-Com Srl v HM TreasudyBank of England1997] ECR
I-81. This case will not be discussed in the follogv

“I Bosphorugn 38).

42 Bosphorugn 38) parall.

3 Bosphorugn 38) para 14.
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much more difficult to define the precise purpodeaoCommunity
measure implementing a resolution of the UN Segu@ibuncil than it
would normally be to ascertain the purpose of afinary Community
measuré’

At issue would not be the intention of the Commumstitutions themselves but the
purpose of the Security Council resolutBrTherefore Security Council resolutions

would require a specific interpretation of the Coumity regulatiori*®

Although the question of whether UN resolutions sagh are binding on the
Community was not expressly decided by the ECJyaihb Advocate General, the
fact that a Community regulation had to be intetigmen the light of the respective
UN resolution it was implementing, suggests thatkbthen the Community and
today the EU is bound by Security Council resohsio

3.2. Ebony Maritime

In Ebony Maritime'’ the same Council Regulation No 990/93 was questioffhe
Regulation referred in its preamble to the situaiio the former Yugoslavia and to
several resolutions of the Security Council. It tmmed that ‘the Community and its
Member States have agreed to have recourse to anGoity instrumentinter alia,

to ensure a uniform implementation throughout tleen@unity of certain of these
measures*® The case concerned a tanker belonging to Loterigstaon and flying
the Maltese flag. The vessel was scheduled to eleéivcargo of petroleum products
belonging to Ebony Maritime (that had picked itinprunisia) to Rijeka in Croati&.
The tanker was inspected in Brindisi, Italy to eescompliance with the sanction
regime in force against the Federal Republic of &&lavia. During its journey to

44 Opinion of Advocate General Jacobs Case C-8BI&phorus Hava Yollari Turizm ve Ticaret AS v
Minister for Transport, Energy and Communicatiomsl athers, Ireland1996] ECR 1-3953 para 41
[hereinafter Opinion of Advocate General JacobBasphoruk

“> Opinion of Advocate General JacobsBiosphorugn 44) para 41.

46 Opinion of Advocate General JacobsBiosphorugn 44) para 47.

4" Case C-177/9&bony Maritime SA and Loten Navigation Co. Ltdrefétto della Provincia di
Brindisi and othef1997] ECR [-1111 [hereinaft&bony Maritimé.

“8 Opinion of Advocate General Jacobs Case C-17Eifhy Maritime SA and Loten Navigation Co.
Ltd v Prefetto della Provincia di Brindisi and otls§1997] ECR 1-1111 para 7 [hereinafter Opinion
of Advocate General JacobsHtony Maritimé.

“9 Ebony Maritime(n 47) para 10.
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Croatia, the vessel began to take on water antht#sger changed course towards the
nearest coastline of Montenegro, declaring hisniime to run the vessel agrourfy.
While it was still on the high seas, a NATO/WEU ibepter landed on the deck of
the tanker and a Dutch military squad took contfalhe vessel, which was handed
over to Italian authorities in Brindidt. The vessel was impounded and the cargo was
confiscated? In a preliminary rulings procedure, the ECJ haddoide how Articles

9 and 10 of the Regulation were to be interprefdie Court argued that both
provisions ‘are applicable on those vessels tratathin territory of a Member State
and thus under the territorial jurisdiction of th&8tate, even if the alleged
infringement occurred outside its territoRy.lt supported its interpretation by
referring the wording and purpose of the UN Segud@libuncil resolution, ‘which,
with a view to reinforcing the sanctions alreadyopted, introduced... the
prohibition of entry into the territorial sea ofett-ederal Republic of Yugoslavia
(Serbia and Montenegro) for all commercial marititredfic and provides...that ‘all
States shall detain pending investigation all Messand cargoes found in their
territories and suspected of having violated ongpen violation...” of the previous

or the present resolutiof.

Advocate General Jacobs shared the view of the tCand argued that the
Regulation in question had to be interpreted in ligbt of the Security Council
resolutions to make the sanctions fully effecfiveAgain, the need for the
interpretation of a Community regulation in thehligof UN resolutions speaks in
favour of their binding character.

In sum, neither of these cases expressly dealt thithquestion of whether UN
Security Council resolutions are binding on the @amity. Nevertheless, the
Court’'s decisions indicate a general openness tisvanternational law. The

requirement to interpret EU instruments in the tligfi UN Security Council

0 Ebony Maritime(n 47) para 11.
*1 Ebony Maritime(n 47) para 11.
*2 Ebony Maritime(n 47) para 12.
*3 Ebony Maritime(n 47) para 19.
** Ebony Maritime(n 47) para 20.
%5 Opinion of Advocate General JacobsEinony Maritime(n 48) para 21.
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resolutions suggests that UN Security Council rdsmis are considered to be

binding the EU in respect of secondary Community. la

3.3. Kadi

TheKadi case was discussed in chapter one aBbdités sufficient to recall here that
the European Court of Justice had highlighted titereomy of the Community legal
order vis a visthe international legal order. In consequenceoitnfl itself to be

competent to review secondary Community legislationthe light of European

fundamental rights as general principles of EC iasependently of whether or not

the Community instrument gives effect to UN Segu@ibuncil resolutions.

Unfortunately, the Court’'s judgment left severalesgtions about the precise
relationship between the European legal order aNdSdcurity Council resolutions
unanswered. It only offered a clear indication loé {imit of the possible binding
nature of UN Security Council resolutions by stgtithat they could not enjoy
primacy over primary EU law. The question of whetiéN Security Council
resolutions could enjoy primacy over secondary BW Wwas avoided by the Court.
In line with its previous judgments iBosphorusand Ebony Maritime it held that
when adopting a Community instrument as part osteond stage of the process for
the imposition of economic sanction where the Elimiplementing a UN Security

Council resolution, the Community would have to

take due account of the terms and objectives ofd@kelution concerned
and of the relevant obligations under the Chartethe United Nations
relating to such implementatidh.

The interpretation of a Community instrument inhtigof a UN Security Council

decision indicates that they could be binding bo¢sdnot offer an argument that
could not be rebutted. In other words, UN Secu@tyuncil resolutions could be
binding on the EU but if they were to be, they wbblve to respect the general
principles of EU law comprising, amongst other gsnthe EU’'s own standard of
European fundamental rights. The way the Courteaeu this result is by pointing

*6 Kadi andKadi (Grand Chamber) (n 37).
*"Kadi (Grand Chamber) (n 37) para 296.

211

www.manaraa.com



to Article 300(7) EC? This provision referred to agreements concludedthsy
Community and provided that these agreements wackng on the member states
but also on Community institutions. The Europeanodrhas not however and, for
the time, being cannot sign and ratify the Chaderthe United Nations since
membership is only open to states. In a second gtepCourt showed however how
this obstacle could be overcome. It referred toehslier decision inntertankg™
which is substantially linked to thaternational Fruit Companygase®’ Both cases
refer to the concept of functional substitutfdrBoth cases deal with the situation in
which the European Union although not a party toirdarnational agreement to
which all of its member states are parties is booypdhat agreement, based on the
fact that the European Union has taken over theepowreviously exercised by the
member states in this field of policy. Nonetheletf&e Court then fell short of
assessing whether the criteria for a functionalsstution of the member states
through the European Union with regards to econosdoctions were mét.
Therefore, the EU’s legal relationship with UN SetgyuCouncil resolutions still

needs to be addressed.

**Today’s Article 216 (2)LTFEUKadi (Grand Chamber) (n37) para 306.
%9 Case C-308/0fternational Association of Independent Tanker @rsr{Inertanko), International
Association of Dry Cargo Shipowners (Intercargoje€k Shipping Co-operation Committee, Lloyd’s
Register, International Salvage Union, v Secretar$tate for Transpof2008] ECR 1-4057
[hereinafternntertankd.
% Joined Cases 21 to 24/kternational Fruit Company NV and others v Prodisktap voor
Groenten en Fruif 1972] ECR 12109.
¢ Kadi (Grand Chamber) (n37) para 307.
%2 Kadi (Grand Chamber) (n37) paras 306-308 states that

‘Article 300(7) EC provides that agreements codelliunder the

conditions set out in that article are to be bigdim the institutions of

the Community and on Member States. Thus, by viofubat provision,

supposing it to be applicable to the Charter ofiinéed Nations, the

latter would have primacy over acts of secondarsn@anity law (see,

to that effect, Case[C308/06Intertanko and Otherf2008] ECR

1J0000, paragraph 42 and case-law cited). That pyraathe level of

Community law would not, however, extend to primky, in particular

to the general principles of which fundamental tsglorm part.’
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Part 3

What can be learned from the relationship between U N Security

Council resolutions and the EU in respect of econom ic sanctions

for an understanding of the relationship between th e EU and UN

Security Council resolutions in respect of the use of force?

Neither public international law nor European lamovde explicit answers to the
question whether the European Union is bound byS#durity Council resolutions
in the conduct of crisis management missions inolydthe use of force.
Nevertheless, based on the assumption that thep&amoUnion is bound by UN
Security Council resolutions in respect of econosanctions, it will be argued that
this finding can be helpful for understanding tleéationship between the EU and
UN Security Council resolutions involving the usé force. To carry out this
analysis, the next section will demonstrate whypmgarison between economic and
military sanctions is useful in this context. A sja focus will be put on the EU’s
comprehensive concept of crisis management. Sedtian will show that the
European Union is bound by economic UN Securityr@duesolutions by drawing
an analogy with thénternational Fruit Companycase. Finally, section three will
examine in more detail whether the conditions eedity thelnternational Fruit
Companycase for a functional substitution are also mehancontext of the use of

force and thus whether the EU is legally bound by &&curity Council resolutions.

1. The usefulness of a comparison between economic and

military sanctions — the differences and similariti es they share

1.1. Perspective of International Law

At first glance, it appears difficult to argue thetonomic and military coercive
measures form comparable grounds from the perspedf international law.
Economic sanctions adopted by the UN Security Ciopnienarily represent a duty,
asking all UN member states to apply the sanctimgime to allow for its
effectiveness. The authorisation of the use ofddlzough the Security Council, on
the other hand, provides international actors i right to use force and allows
them to set the principle of non-intervention, twenerstone of the UN’s system of

collective security, aside.
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Nevertheless, on a closer look, UN Security Coumesolutions on economic
sanctions do not only create a duty for UN membates to implement economic
sanction$? they also serve as an entittem&ihe implementing state’s position
under international agreements and general iniemat law is modified by

economic Security Council sanctions. To be ableniplement Security Council

sanction decisions, the implementing state is ledtito disregard obligations it has
entered into with other international actors withéacing negative consequené@s.
This is a result of Article 103 UN Charter accoglio which UN Charter obligations
prevail. The target of economic sanctions has teepic their negative impact.
Economic UN Security Council sanctions legaliseithplementing measures by UN

member states that could not otherwise be justifieder general international I

UN Security Council resolutions authorising the o$dorce do not only entail the
right to use force but they also entail obligatioAtthough in ‘ordinary speech to
authorise is to permit or allow or licence’ but trto require or oblige®’ once a UN

member state accepts a Security Council autharisaii is bound by the wording
and spirit of the resolution and ‘has abligation to carry out the tasks outlined in
the authorization®® Those states that choose not to accept a mandatecuired by

a general loyalty obligation to abstain from allti@e or inaction that might
undermine the success of military sanctions awkdrby the UN Security Council.
For example, a UN member state would have to reffi@m shipping arms to a

targeted country, even if there is no arms embargdace.

%3 Article 48(2) UN Charter.

% K OsteneckDie Umsetzung von UN-Wirtschaftssanktionen duretidiropaische Gemeinschaft:
Volker- und europarechtliche RahmenbedingungeeifiliTatigwerden der Europaischen
Gemeinschaft im Bereich von UN-Wirtschaftssanktagimen unter besonderer Beriicksichtigung
der Umsetzungspraxis der EG-OrgaMax-Planck-Institut fur ausl&ndisches offentlich&escht und
Volkerrecht: Beitrage zum ausléndischen 6ffentlicRecht und Volkerrecht Band 168 (Springer
Verlag, Berlin 2004) 36.

% v Gowlland-Debbas, ‘Security Council Enforcementian and Issues of State Responsibility’
(1994) 43 International and Comparative Law Quri&7.

% Osteneck (n 64) 36; see also T GazZihie Changing Rules on the Use of Force in Inteomet

Law (Manchester University Press, Manchester 2005)H& refers to the permissive effect of
mandatory UN Security Council sanctions.

%" Lord Bingham of Cornhill, Opinions of the Lords Appeal For Judgment in R (on the application
of Al-Jeda) (FC) (Appellant) v Secretary of State Defence (Respondent) [2007] UKHL 58 para 31.
%8 R Liivoja, ‘The Scope of the Supremacy Clausehefnited Nations Charter’ (2008) 57
International and Comparative Law Quarterly 587.
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It has also been held that mandatory economic Udur@g Council sanctions and
authorised military measures create similar effeegarding UN member states’
existing obligations under international law. Bdypes of measures have been held
to prevail over existing international obligatiom&cording to Article 103 UN
Charter, although the wording of this provision elgrrefers to ‘obligations®® In
the absence of a standing UN army, the Securityn€lbaannot do anything to fill
this void but to authorise willing and capable esab use forc€ If the authorisation
to use force however cannot prevail over treatygaltibns, the UN Security Council

is restricted in its attempts to maintain and nestoternational peace and secufity.

In addition, the boundary between economic sanstibased on Article 41 UN
Charter and military sanctions based on ArticldJ Charter can be blurred in the
sense that to make economic sanctions effectiveetsal application is required.
One of the means to achieve universal applicasolyi forceful means, namely by
using a blockade that will shut down all commereielivity of the target staté.A

military blockade is considered however to be atfof military reprisal’® In light of

the foregoing, international law does not standhi& way of a fruitful comparison

between economic and military sanctions.

1.2. Perspective of European law

The European legal order could be open to this atetf comparison between the
regimes of economic sanctions on the one hand altdrgnsanctions on the other,
although both types of instruments are governediifigrent rules and procedures.
Economic sanctions form part of the supranatiopbkse of the European Union and
were formerly covered by the European Communitysi€management operations
involving the use of force, on the contrary, fallitin the ambit of the

intergovernmental security and defence policy ibadtill subject to specific rules

%9 Lord Bingham of Cornhill (n 67) para 33.

O Lord Bingham of Cornhill (n 67) para 33.

! Lord Bingham of Cornhill (n 67) para 33.

23 Polakas, ‘Economic Sanctions: An Effective Alive to Military Coercion?’ (1980) 6 Brooklyn
Journal of International Law 319.

"3 polakas (n 72) 319.
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and procedures, despite de-pillarisation throughTiteaty of Lisbon, as outlined in
chapter two above. Hence, the former pillars stiit their shadows on the European

Union.

Nevertheless, the abolition of the Greek temple ehathows a new interest and
openness in approaching the project of Europeaegiation without internal,
European self-made boundaries. By thinking in mll&urope prevented itself from
seeing the similarities in its project, always higiting and maybe overestimating
its internal differences and neglecting the intatiens between its different policy
spheres? The following section will examine the similarieand differences

between economic and military sanctions withinEoeopean legal order.

It will be argued that both types of instrumentsstoain European member states in
their domestic foreign policy choices. In additidhe European Union appears to
have gone through a similar development with regaodthe use of force as it has
done with economic sanctions. In the context ofneaaic sanctions, a European
competence was disputed by the member statessatbfit the EU has gradually
acquired competence in this foreign policy field, gemonstrated in chapter five.
Within the framework of the common security andemek policy, a process of
European integration is ongoing but on a much stoseale. In addition to these
similarities, the European Union and its comprehensconcept of crisis
management support the view that an understandirtigeoEU’s relationship with
economic UN Security Council sanctions can helphwinderstanding the EU’s
relationship with UN Security Council resolutions thhe use of force. Therefore, if it
is possible to argue that the European Union isndoby UN Security Council
resolutions with regards to economic sanctions ilt also be worth examining
whether the criteria used to argue for their bigdmature can also be applied to UN

Security Council military sanctions.

" Wessel, ‘The Inside Looking Out: Consistency amdirbitation In EU External Relations’ (2000)
37 Common Market Law Review 1135.
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1.2.1. Economic sanctions and Council decisions pro viding for the use

of force in the context of an EU crisis management operation —
constraining the EU member states in the conduct of their domestic
foreign policies

As already discussed in chapter five and in chafiteee, European economic
sanction regulations as well as Council decisionth which a military crisis
management operation is launched and conductedraomnshe European member
states in the conduct of their national foreignige$s. Regarding economic
sanctions, member states have largely lost theirepdo act outside the European
framework. With regards to the use of military ®renember states are constrained,
once they have voted in the Council, to undertakailgary crisis management
operation. Although member states are not obligeght a certain topic on the
Council agenda and to create a common policy, #ieynevertheless constrained in
the conduct of their national foreign policies tingh the instruments with which the

EU launches and conducts its crisis managemenatpes, once they are in place.

1.2.2. European integration in external relations

Another similarity behind the adoption of economaid military sanctions within the
European legal order is the gradual developmeiat Btiropean role in these highly
sensitive foreign policy fields. In the context @onomic sanctions, a European
competence was disputed by the member states@bdit the EU gradually acquired
a competence as demonstrated in chapter five ah@itbin the framework of the
common security and defence policy, a process offigan integration is ongoing as
well, but at a much slower scale as discussed apteins two and three. European
member states are already constrained in the coodltieeir foreign policies through
Council decisions with which European military @isnanagement missions are
launched and conducted. Both developments have bkaracterised through a
bottom up approach. Most changes were introducesidauthe Treaty framework
and later became formalised. The European Uniomappto have gone through a
similar development with regards to the use ofdoas it has done with economic

sanctions.
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1.2.3. A comprehensive concept of crisis management and practical
needs

Although there is no internationally agreed defamt of crisis management, the
statements of the EU, most importantly #Reropean Security Strategyf 2003°
which represents the first strategic concept fer U as well as its actual practice,
support the view of a comprehensive concept ofscrimnagemerf The European
approach to crisis management is comprehensivevan ways. Not only is the
European Union prepared and willing to act in theol® life cycle of a conflict,
including conflict prevention, peace-making, peaoércement, peace-keeping as
well as post conflict stabilisation, but it is @iwilling to use a variety of tools that

are at its disposd.

In response to the identified key threats, inclgdiarrorism, the proliferation of
weapons of mass estruction, regional conflictdedtalure and organised crime, the
European Security Strateggcommends a mixture of instruments and consitthers

EU to be ‘particularly well equipped to respondsth multi-faceted situation&.

Proliferation may be contained through export aastrand attacked
through political, economic and other pressureslevthe underlying

political causes are also tackled. Dealing withhaigsm may require a
mixture of intelligence, political, judicial, midry and other means. In
failed states, military instruments may be neededrdstore order,
humanitarian means to tackle the immediate crilsgional conflicts

need political solutions but military assets ani@efve policing may be
needed in the post conflict phase. Economic instnis serve
reconstruction, and civilian crisis management $elgstore civil

government?

In the scholarly debate, economic sanctions areusatlly incorporated into the

concept of European crisis managenf@ritowever, to address the whole life-cycle

> European Security Stratedy 1).

%S Blockmans, ‘An Introduction to the Role of the i Crisis Management’ in S Blockmans (ed),
The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press, The
Hague 2008) 10.

" European Security Stratedy 1) 11.

8 European Security Strategy 1) 7.

" European Security Strategy 1) 7.

8 |n favour of the inclusion of sanctions into the’& comprehensive approach to crisis management:
I Anthony, ‘Sanctions Applied by the European Un&md the United Nations’ SIPRI (Stockholm
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of a conflict, a variety of tools is not only nesasy and available to the European
Union but they are also used in practice. Bugopean Security Strateggentions
trade measures, including economic sanctions, aidagther tools when it asks the

EU to be more active in pursuing its strategic otiyes. This recommendation

applies to the full spectrum of instruments forsiimanagement and
conflict prevention at our disposal, including pickl, diplomatic,
military and civilian, trade and development adies. Active policies
are needed to counter the new dynamic threats. &¢d o develop a
strategic culture that fosters early, rapid, andcenvimecessary, robust
intervention®

The Council document Basic Principles on the Use of Restrictive Measur
(Sanctionsperceives ‘the effective use of sanctions as gorant way to maintain
and restore international peace and security’ atades that the ‘Council is
committed to using sanctions as part of an integrattomprehensive policy
approach which should include political dialoguecentives, conditionality and
could even involve, as a last resort, the use efaiee measures in accordance with
the UN Charter® It has been argued that although sanctions aé fe crisis
management purposes in practice, the EU would ptefabel such instruments as
‘measures to promote regional peace and stabdityp uphold Human Rights and
democracy®?® In addition, economic sanctions are not only usepharately but they
often accompany civilian and military crisis managat operations of the EU. As
they provide a tool to end a conflict they shoutditcluded in the overall concept of
crisis management. The experience of the EuropeaonUn Sudan can serve as an

illustration of the EU’s comprehensive approackrisis management.

International Peace Research Institute) Yearbo®228rmament, Disarmaments and International
Security(Oxford University Press, Oxford 2002) 203; Incluglieconomic sanctions into European
security are M Trybus, N D White and others, ‘Atrdduction to European Security Law’ in M
Trybus and N White (edslzuropean Security LaOxford University Press, Oxford 2007) 4.

8. European Security Stratedy 1) 11.

82 Council of the European Union, ‘Basic Principlestbe Use of Restrictive Measures (Sanctions)’
Brussels, 7 June 2004, 10198/1/04 REV 1, PESCAfex 1, para 1 and 5. [hereinaftasic
Principles on the Use of Restrictive Measiires

8 C Portela, ‘Where and Why does the EU Impose $ars2’ (2005) 3 (17) Politique Européenne
98.
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The European Union has supported activities by African Union (AU) in an
attempt to stabilise the Darfur region in Sudarhveitwide range of measures since
2004. Financial, political and personnel supporttfie Abuja peace talks process
and the Ceasefire Commission followed Europeanstasgie with planning,
equipment, technical and financial support to thE’sAmission in the region
(AMIS). Following a request from the AU, the EU tahed its first combined
civilian and military mission between 2005 and 2@®id assisted and supported the
AU’s political, police and military efforts in anttampt to end the crisis. Amongst
other tasks, the EU assisted and trained the pahdemade military observers and
experts available. The EU also imposed a numbsawn€tions, including restrictions
on admission, the freezing of funds and econonsoures, an arms embargo and a
ban on the provision of certain serviéd#t the end of 2007, AMIS handed over to
a joint UN/AU peacekeeping operation UNAMID auttsed by UN Security
Council Resolution 1769 (2009.

In sum, European crisis management includes afistyif military and civilian CSDP
operations, covering the whole life-cycle of a dmhf reaching from conflict
prevention to post conflict rehabilitation, and eang the whole external dimension
of security, across the different policy areastsf European Unioff, as well as a
variety of economic, diplomatic and political toolkhis comprehensive approach to
crisis management is also essential if the EU [settome a successful, effective, and
credible international security actor. If it faBfort of offering an all-encompassing
solution to an international crisis, despite havatarted to interact, the EU appears
ineffective and weak and could gradually lose isdiility and legitimacy as an
international actor. In consequence, it is benalfith analyse economic sanctions,

civilian or military crisis management missionsumson.

It is possible to use a comparative method to nthkeexamination of the EU’s

relationship with economic UN Security Council resions helpful for an

8 Council Common Position 2005/411/CFSP concernisgrictive measures against Sudan and
repealing Common Position 2004/31/CFSP [2005] Q3%/25.

8 Consilium Fact SheeEU support to the African Union Mission in DarfuAMIS, January 2008
AMIS 11/08 <http://www.consilium.europa.eu/uedoasslpload/080109-Factsheet8-AMISII.pdf
% Blockmans (n 76) 11.
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understanding of the EU’s relationship with UN S#guCouncil resolutions in the
context of the use of force. Both economic samstiand military CSDP decisions
constrain European member states in their domésteign policy choices. The
European Union has gone through a similar developmegarding the use of force
as it has done with economic sanctions. In addibaihese similarities, the European
Union and its comprehensive concept of crisis mamant also support the view
that an understanding of the EU’s relationship vatonomic UN Security Council
sanctions can be made useful for understandingEtbis relationship with UN
Security Council resolutions with regards to the wd force. The next part will
assess the EU'’s relationship with economic UN Sgc@ouncil resolutions in more
detail.

2. The EU’s legal relationship with economic UN Sec urity Council
resolutions

Primary EU law is silent on whether the Europeanodns bound by UN Security
Council resolutions regarding economic sanctioin® European Union nevertheless
has a long history of implementing UN Security Caluresolutions within the EU
legal order. However, whenever it transforms UNcsian decisions into the EU
legal order by adopting secondary EU legislatidre EU also has a history of
avoiding clear legal statements about whether fiswers itself bound by UN

Security Council resolutions.

For example, the preamble to Council Regulation)(Bo 667/2010 of 26 July 2010
concerning certain restrictive measures in resmgdcEritrea®’ states that the

restrictive measures targeted provided for in Deni€010/127/CFS#

(5) ...fall within the scope of the Treaty on the Etwning of the
European Union and, therefore, notably with a viewensuring their
uniform application by economic operators in all rivteer States,
legislation at the level of the Union is necessarprder to implement
them as far as the Union is concerned.

87 Council Regulation (EU) No 667/2010 concerningaierrestricitve measures in respect of Eritrea
[2010] OJ L 195/16.

% Council Decision 2010/127/CFSP concerning restecineasures against Eritrea [2010] OJ L
51/19.
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(6) This Regulation respects the fundamental rigirid observes the
principles recognised in particular Bye Charter of Fundamental Rights
of the European Unioand notably the right to an effective remedy and
to a fair trial, the right to property and the tigh protection of personal
data.This Regulation should be applied in accordancd whibse rights
and principles.

(7) This Regulation also fully respects the obligatiohdMember States
under the Charter of the United Nations and thelggbinding nature of
Security Council Resolutior{8

By stating its awareness of the binding nature bf Security Council resolutions
regarding its member states but also by highlightive need for Union instruments
to respect the EU’s own standard of fundamentéitsigrotection, the EU therefore
avoids addressing the EU’s relationship with UN B¢ Council resolutions. The
EU also avoids answering questions about what mapiiehere is a clash between

its legal obligations under European law and publiernational law.

Along the same line, the EU has also avoided cfeditical statements about
whether or not it regards itself to be bound by Wahction decisions and has

stipulated in rather general terms that

[i]n the case of measures implementing UN SC Réisols, the EU legal
instruments will need to adhere to those Resolatid#owever, it is
understood that the EU may decide to apply measinasare more
restrictive®

Probably the most convincing argument in favourthad claim that the European
Union is bound by UN Security Council resolutionsthwregards to economic
sanctions is the analogy drawn from the ECJ’s datish the International Fruit
Companycase In essence this view is based on the argumenttiigaEuropean
Union has functionally substituted for the Europ@aember states in the sphere of

economic sanctions. This view was promoted by tberCof First Instance in its

8 Emphasis added.

% Council of the European Union, ‘Guidelines on lempkentation and Evaluation of Restrictive
Measures (sanctions) in the Framework of the EU @omForeign and Security Policy’, Brussels, 2
December 2005, 15114/05 para.3 [hereindieidelines on Implementation and Evaluation of
Restrictive Measures in the Framework of the EU @oam Foreign and Security Policy
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Kadi decision, as shown in chapter one above. Unfortiyahe CFI generalised its
finding that the European Community is bound by Béturity Council resolutions
without distinguishing between primary and secopdaommunity law. When its
decision was appealed, the European Court of &uitthe question of the legally
binding nature of UN Security Council resolutions @conomic sanctions open and
merely addressed the outer limits of their bindthgracter. According to the Grand
Chamber, UN Security Council decisions cannot emjayacy over primary Union
law. Nonetheless, even the ECJ indirectly refertedthe International Fruit
Companycase when it mentioned its earlier decisiomnitertankothat also referred
to the concept of functional substitution. The daling will describe the ECJ’s
reasoning in thénternational Fruit Compangase before it will be tested whether an

analogy with this can be drawn to economic sanstion

2.1. The International Fruit Company Case

In the International Fruit Companycase’ the ECJ was asked whether trade
Regulations No 459/70, 565/70 and 686/70, providing restrictions on the
importation of apples from third countries were dligt for violation of GATT>?
Hence it had to analyse whether GATT was bindinghen European Community,
although the Community had never formally becomeoatracting party to the

General Agreement on Tariffs and Trade. The Cdated that

in so far as under the EEC Treaty the Communitydsssimed powers
previously exercised by Member States in the ameemed by the
general agreement, the provisions of that agreeinave the effect of
binding the Community®

The argument put forward by the ECJ that the Elang@ommunity had substituted
for the member states as the relevant actors in Towas based on five grountdfs.

First, all member states were contracting parbeSATT and therefore bound by its

%1 Joined Cases 21 to 24-72 Internatidfalit Company NV and others v Produktschap voor
Groenten en FrujtNetherlands [1972] ECR 1-1219 [hereinaftgernational Fruit Compangase].
%2 International Fruit Company(n 91) para 3.

% International Fruit Companyn 91) para 18.

% Bohr (n 4) 264.
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rules when they established the EECn line with the non-circumvention principle,
‘[b]y concluding a treaty between them they couldt rwithdraw from their
obligations to third countries® Instead their desire to obey GATT rules followed
from EEC treaty provisions such as former Articld® EEC and 234 EEC, as well

as from their declarations in GATY.

Second, ‘[tthe Community has assumed the functioherent in the tariff and trade
policy...by virtue of Articles 111 and 113 of the &tg.%® By conferring powers
related to trade and tariff policy on the Communitye member states expressed
their wish to bind the Community to the obligaticiey have entered into in the
GATT framework?®

Third, the Community showed its willingness to lmubd by the provisions of the
general agreemeft’ This is illustrated by Article 110 EEC, which miems GATT
objectives, and from statements of the membersstakeen the Treaty of Rome was
welcomed under GATT Article XXIV** Additionally, Article 234 EEC provided
that ‘[t]he rights and obligations arising from agments concluded before the entry
into force of this Treaty between one or more Menfdi@tes on the one hand, and
one or more third countries on the other hand,| siwdlbe affected by the provisions

of this Treaty'.

Fourth, the Community has actedthin the GATT framework ‘and has appeared as
a partner in the tariff negotiations and as padythe agreements of all types
concluded within the framework of the General Agneet, in accordance with the
provisions of Article 114 of the EEC Treaty whictopides that the tariff and trade
agreements ‘shall be concluded ... on behalf of them@unity’ '°? Therefore, ‘the

% |nternational Fruit Companyn 91) para 10.

% |nternational Fruit Companyn 91) para 11.

" P EeckhoutExternal Relations of the European Union: Legal &whstitutional Foundations
(Oxford University Press, Oxford 2004) 437, 438.

% |nternational Fruit Companyn 91) para 14.

% |International Fruit Company(n 91) para 15.

0 nternational Fruit Companyn 91) para 13; Bohr (n 4) 264.

91 Bohr (n 4) 264.

192|nternational Fruit Companyn 91) para 17.
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transfer of powers which has occurred in the refetibetween Member Sates and the

Community has been put into concrete forms in déffié ways...*%

Fifth, the transfer of powers from the member statethe Community ‘has been

recognised by the other contracting partt@at least by acquiescent’®.

2.2. The International Fruit Company case and UN Security Council
resolutions imposing economic sanctions

If the reasoning of thinternational Fruit Companygase could be transferred to the
relationship between the EU and the UN Securityr@duesolutions in respect of
economic sanctions, the EU would be bound by ttterlarhus the assessment of the
binding character of UN resolutions must start witlte above listed criteria
established by the ECJ — its core being the funatigubstitution of the member

state by the European Unioff.

First, all EU member states are signatoaethe UN Charter. However, this cannot
be sufficient as otherwise all international agreeta that are binding on all EU
member states would be binding on the European rijradthough neither the
Treaties nor ECJ case law provide for such a bubaicn *°” However, regarding
economic UN Security Council resolutions it hasrbsaggested by some that the
circumvention argument applied by the ECJ inltiternational Fruit Compangase
cannot be applied to the European Union. Thesegtibld the view that the claim
made by others that EU member states who themsaheebound by UN Security
Council resolutions would not be in position tonster more powers than they
possess themselves to the European Communityct ahia would indicate that the
EU is bound by the UN Charter in the same waysasigmber states, based on the

so called Hypothekentheorie- would disregard the development of the

193 |nternational Fruit Company n 91) para 16.

1% nternational Fruit Companyn 91) para 16.

1% Bohr (n 4) 264.

1% sypporting the view that the EU could be boun@édynomic Security Council resolutions:
Eeckhout (n 97) 438, 439. Rejecting this view i 1B 4), 265; also rather negative is C Eckes,
‘Judicial Review of European Anti-Terrorism MeasureTheYusufandKadi Judgments of the Court
of First Instance’ (2008) 14 European Law Jour8al,

17 Eeckhout (n 97) 438.
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Community’® They argue that the Community has emerged intonew
governmental power centre which could not be coeed as being made up of
fragments or splinters of national sovereign autyiot® Although it holds true that
the European Community and then the EU developedniternational organisations
of a sui generisnature, this does not imply that the EU can inveaw powers for
itself. The EU is still based on the principle afnéerred powers and it therefore
matters what powers the member states have th&t potentially be transferred to

the European Union.

The member states of the European Union renourared sf their sovereign powers
through their membership of the United Nations andas therefore difficult to

imagine how they can regain those powers indiretttipugh their membership of
the European Union - especially in light of the mgsed commitment of the
European Union to the principles of the United biagi. This commitment can be
found in several Treaty provisions, political doants and in case law.
Furthermore, the circumvention argument is just ohéhe arguments used by the
Court to argue in favour of the functional subsittn of the member states by the

European Union.

Second, the EU has assumed functions previouslicierd by the member states.
As shown in chapter five above, a transfer of powerhe field of economic
sanctions from the member states to the EU hasugligdtaken place and the
European Union has acquired competence in thig.f&s$ discussed in chapter five,
it is not clear whether the EU actually has exsl@siompetence, but the ECJ did not

refer to exclusive competence in thaternational Fruit Companycase-°

198 C Tomuschat , ‘Case T-306/0dhmed Ali Yusuf and Al Barakaat International Foattioh v.
Council and Commissigudgment of the Court of First Instance of 21t&eper 2005; Case T-
315/01,Yassin Abdullah Kadi v. Council and Commissidqurdgment of the Court of First Instance of
21 September 2005, nyr’ (2006) 43 Common Market Review 542, 543.

199 Tomuschat (n 108) 543.

10 Eeckhout (n 97) 438.
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Subsequent case law is not entirely clear regarthegrequirement of exclusive

competence eithér?

In the Kadi decision of the Court of First Instance, focusingfmancial sanctions
against individuals, the cCFIl successfully drew etaded analogy with the
International Fruit Companycase without characterising the EU’'s competence fo
the adoption of economic sanctions as excluSivén respect of the necessary

transfer of power, the Court stated that

[s]ince the entry into force of the Treaty estaihg the European
Economic Community, the transfer of powers whicB becurred in the
relations between the Member States and the Contynbhas been put
into concrete form in different ways within the rfrawork of the
performance of their obligations under the Chartérthe United
Nations*® Thus it is, in particular, that Article 118a ofetiEC Treaty
(now Article 301 EC)** was added to the Treaty by the Treaty on
European Union in order to provide a specific bdsisthe economic
sanctions that the Community, which has exclusiwmmetence in the
sphere of the common commercial policy, may nedthfinse in respect
of third countries for political reasons defined ity Member States in
connection with the CFSP, most commonly pursuard tesolution of
the Security Council requiring the adoption of susdnctions™ It
therefore appears that, in so far as under the €@ty the Community
has assumed powers previously exercised by MemtiagesSin the area
governed by the Charter of the United Nations, ghavisions of that
Charter have the effect of binding the Commufhty.

Although it referred to the exclusive competencetltd European Union in the
sphere of the common commercial policy, the Caaifedl to answer the question of
whether the EU has exclusive competence in respeeconomic and financial

sanctions targeted against third parties.

1 1n favour of the requirement of exclusivity, M fi&sheim , ‘U.N. Sanctions Against Individuals —
A Challenge To The Architecture Of European Goveoed (2007) 44 Common Market Law Review
585.

112 Kkadi (n 37) para 195-203; This analogy has been pesjtieceived by P Eeckhout, ‘EC Law and
UN Security Council Resolutions — In Search of Right Fit' in A Dashwood and M Maresceau
(eds),Law and Practice of EU External Relations: SaliEpstatures of a Changing Landscape
(Cambridge University Press, Cambridge 2008) 10Biczing the CFI's analogy are Nettesheim (n
111) and 585; C Tomuschat (n 108) 542, 543.

113 Kadi (n 37) para 201.

14 Today’'s Article 215 LTFEU.

15 Kadi (n 37) para 202.

16 Kadi (n 37) para 203.
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Nevertheless, the special nature of economic sarg;ticombining trade measures
with foreign policy considerations and their uniquenstitutional setting within the
EU legal order, linking the intergovernmental conmforeign and security policy
with the supranational EU policy sector, might oale that the traditional
competence categories of the supranational EU ipsjitncluding shared exclusive
and parallel competence, might not be appropriatéescribe the distribution of
powers between the EU and the member states igptiere of economic sanctions.
This view can be supported by the competence gatalmtroduced by the Treaty of
Lisbon, which does not categorise the common fareagd security policy. In
addition, the Treaty on European Union consistehighlights the special nature of
the common foreign and security policy, which ibjsat to special rules and

procedures.

Therefore it is not appropriate to use a formalragph of traditional competence
categories to the EU’s competence regarding ecanosanctions as already
indicated in chapter five. Instead it is more helgb approach the substance of the
EU’s competence regarding economic sanctions aeddmine whether and to what
extent the member states are constrained in thducorof their national foreign
policies through EU sanction decisions to determuhether the EU has taken over
the space previously occupied by the EU membeesstéts discussed in chapter five
above, the member states are largely limited iir th@mestic policies through EU
sanctions. There is hardly any room left for usitat economic measures. If the
member states can make use of Article 347 LTFEfugbfy unilateral measures in
case the procedure of Article 215 LTFEU does natkwithey are not free to act as

they please. They are limitedpriori andex posterior

In consequence, the findings of the ECJritertanko'*’ which asked for théfull
transfer of powers previously exercised by the Mentitates to the Community’ as
a pre-condition for the substitution of the memétates through the European Union

in respect of the International Convention for Brevention of Pollution from Ships,

7 ntertanko(n 59).
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as supplemented by the Protocol of 17 February {®&pol 73/78) and the United
Nations Convention on the Law of the Seas (UNCL8%),cannot counter the
arguments put forward here. The EU has replaceth#raber states in the sphere of
economic sanctions independently of whether onelifegpsa the nature of EU
economic sanctions as exclusive, exclusive allmed $ui generisway, or as non-

exclusive.

Third, the EU has shown itwillingness to be bound by UN Security Council
resolutions. Although the EU never explicitly sthtbat it would be legally bound

by UN Security Council resolutions regarding ecoiwrsanctions, theBasic

119

Principles on the Use of Restrictive Measures (8ans)  a political document,

stresses the strong commitment of the Europeannniwards its obligations under
the UN Charter and states that,

[w]e are committed to the effective use of sandias an important way
to maintain and restore international peace andrggdn accordance
with the principles of the UN Charter and of oumngoon foreign and
security policy. In this context, the Council wilork continuously to
support the UN and fulfil our obligations under & Charter:?° We
will seek to further intensify our efforts withirhé UN, in line with
Article 19 TEU, to coordinate our actions on samusi We will ensure
full, effective and timely implementation by the rBpean Union of
measures agreed by the UN Security Council. We wesdllablish a
dialogue with the UN to this effett

Practice also shows that the EU often implementsS3éidurity Council resolutions
when adopting economic sanctions. When doing soFtliropean Union updates its
Council decisions and regulations whenever the i@gddouncil slightly changes its
sanctions regimes. The EU thereby indicates itsngiess to be bound by them.

"8 ntertanko(n 59) para 49.

119 Council of the European Union, ‘Basic Principlestbe Use of Restrictive Measures (Sanctions)’
Brussels, 7 June 2004, 10198/1/04 REV 1[hereinBisic Principles on the Use of Restrictive
Measurek

12Basic Principles on the Use of Restrictive Measi(ine19), Annex | para 1.

121 Basic Principles on the Use of Restrictive Measiines19), Annex | para 2.
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Furthermore, the intention to be bound can be dsdifrom past practice, including
the sanctions imposed against Iraq during the Kuw@sis in the 19905° The
member states met in the framework of Europearti€aliCooperation and decided
to adopt economic sanctions against Iraq. Afteselmaeetings, UN Security Council
resolutions were passed that differed in substance small extent?® Before
formally adopting European instruments, the EUdfme adjusted its initial plans
to make them run in line with the adopted UN resohs**

Fourth the EU has acted within the framework of the WhiMations through the
implementation of economic UN sanctions in the Ppean legal order. Before
sanctions are adopted at the UN level, the Europ#aion tries to influence the
decision and adoption process. In general, the tEJnats to coordinate its actions
on sanctions in the Security Council and triesrtoogirage the adoption of universal
sanctions before it resorts to autonomous EU actibnnecessary” When
implementing economic UN Security Council sanctjoihe EU usually states that
‘action by the Community is needed to implement theasures’ foreseen in the
respective UN Security Council resolutitfi But it is not only the EU that is present
at the United Nations in the context of economiacsans. The UN sanction regime
against Iran that was agreed in June 2010 wasexXample, decided by China,
Russia, and the US and by the European permaneuntityeCouncil member states
France and the UK and the non-permanent Securittn@bmember Germany.
The High Representative for Foreign Affairs and (8¢ Policy has supported the
adoption of the sanctions against Iran and thusodstrated that the European
Union and its member states are both present aadheities of the UN Security

Council}?®

122 Bohr (n 4) 264.

123 Bohr (n 4) 265.

124 Bohr (n 4) 265.

125 Basic Principles on the Use of Restrictive Meas(@nek19) Annex | para 3.

126 See for example Council Common Position (1999/ZE&P) concerning restrictive measures
against the Taliban, implementing UN Security Calurasolution 1267 (1999) of 15 October 1999
[1999] OJ L 294/1.

127 M Emerson and others, ‘Upgrading the EU’s Rola &lobal Actor: Institutions, Law and the
Restructuring of European Diplomacy’ (2011) CerfdreEuropean Policy Studies (CEPS)
<http://ceps.be/system/files/book/2011/01/Upgradigg#he%20EU%20as%20Global%20Actor%20

e-version.pd# 69.
128 Emerson and others (n 127) 69.
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Fifth, the contracting parties of the UN Charterstitave recognised the substitution
of the member states by the EU. Although it hasest in the UN Security Council
and therefore does not have a status at the UNiatidns which is equivalent to its
seat at the table of GATT® the EU nevertheless plays an influential role imitine
system of the United Nations that cannot be leftiaticed by other UN member
states. Even before the entry into force of thddamsTreaty, the influence of the EU
was visible and the EU member states that were ralsmbers of the UN Security
Council were asked to concert and to keep the otreenber states informéd The
permanent UN Security Council members France, &wedUK, were obliged to
defend European positions and interests through dicdons. The Treaty of Lisbon
has led to the strengthening of the role playethkyEU in the Security Council and
the Union was no longer merely represented thratsggymember states. Instead the
EU could be represented through the newly -createstitution of High
Representative for Foreign Affairs and Securityidolwho could intervene on
behalf of the EU. According to Article 34 LTEU,

[wlhen the Union has defined a position on a subyeaich is on the
United Nations Security Council agenda, those Man3tates which sit
on the Security Council shall request that the HRgpresentative be
invited to present the Union’s position.

The UN Security Council's Provisional Rules of R¥dare enable European
positions to be represented at the Security Cowmgieé a common position has been
agreed on within the common foreign and securiticpd>* According to Provision
39,

[tlhe Security Council may invite members of theci®eariat or other
persons, whom it considers competent for the pa;possupply it with
information or to give other assistance in exangnmatters within its
competence.

129 Nettesheim (n 111) 585.
130 Article 19 TEU (Nice version).
131 Emerson and others (n 127) 69.
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In line with this provision, the European membeatest that have a seat at the
Security Council or the European Union itself cak to be allowed by the Security
Council to participate in its open debates, once@gent on a European position has
been reachetf? Since 2010, this opportunity has been used reguf& However,
the High Representative for Foreign Affairs andBieg Policy has so far made only
a few statements at the UN Security CoufiilAlthough it has not substituted the
member states in the UN Security Council completady, the European Union’s
partial presence should be recognised by thirdgzarAs all thenternational Fruit
Companycase criteria are fulfilled, the EU is bound by Wcurity Council

resolutions with respect to economic sanctions.

3. The International Fruit Company case and UN Security Council
resolutions authorising the use of force

Although it has no jurisdiction over the commonesédy and defence policy, the
European Court of Justice’s reasoning inltiternational Fruit Compangase might
be suitable for comprehending the relationship betwthe EU and UN resolutions
regarding the use of force. The next section \Wwaréfore test whether the criteria for

functional substitution are met in EU crisis marmagat missions.

First, all member states are contracting partiegshto United Nations. They are
legally obliged to implement binding UN Security @wil resolutions on the use of
force. As shown in chapter four, they do not havadcept a military mandate in the
sense that the have deploy their military persanNehetheless, they are under a
loyalty obligation that asks them not to undermithe success of a military

operation. This obligation can entail negative & as positive obligations.

Second, the EU must have acquired powers in the diethe common security and

defence policy, and in particular with regards twe tuse of force in crisis

132 Emerson and others (n 127) 69.

133 Emerson and others (n 127) 69.

134N Pirozzi, H Juergenliemk, and Y Spies, ‘The E@ap Union and the Reform of the United
Nations: Towards a More Effective Security Couridi?®11) Mercury (Multilateralism and the EU in
the Contemporary Global Order) E-paper No. 13 Ndwvem2011 fttp://typo3-8447.rrz.uni-
koeln.de/fileadmin/user_upload/E-paper_series nfidd.pdf> 13.
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management operations. The member states are amfuid lose some of their
competences in security and defence matters asatigeperceived to lie at the very
heart of state sovereignty. Nonetheless, as denadedtin chapter two, a process of
European integration is slowly ongoing within th&)’& common security and
defence policy. The European Union has been eqdipith bodies, institutions and
capabilities and has legally binding instrumentstatdisposal with which it can
pursue crisis management tasks. Although Councikams can only be adopted by
unanimous decisions of the member states, membtssare not obliged to put
certain topics on Council meeting agendas and learelby avoid unified European
approaches to international crises while Councdigiens can be phrased in very
vague and open terms and could thus leave roonddorestic measures, chapter
three has demonstrated that once such a decisioipiace, European member states
are bound by it. Once a Council decision is adopgddunch and conduct a military
crisis management operation, member states aréramesl in the conduct of their

domestic foreign policies.

If the member states in the Council decide to laumd&European crisis management
mission of a military nature, the legally bindingacacter of the adopted Council
decision is reinforced by the principle of loyalop@ration. The principle of loyal
cooperation asks the member states to supportWie dxternal and security policy
actively and unreservedly, to comply with the Unsoaction and to refrain from any
action that is contrary to Union interest or migimpair the effectiveness of the

Union’s action as discussed in chapter tHfée.

The entailed positive as well as negative obligetido not ask the member states to
take part in a European crisis management operafianmilitary nature by sending
their troops. Member states’ military capabilitiese not reserved for CSDP

purposes>® Thus, member states are free to supply theiranjlipersonnel for a UN

135 Article 24 (3) LTEU.

138 European Council, ‘EU-UN Co-operation in MilitaBrisis Management Operations: Elements of
Implementation of the EU-UN Joint Declaration’, 18-June 2004
<http://www.consilium.europa.eu/uedocs/cmsUploadiENPo620co-
operation%20in%20Military%20Crisis%20Management%g@é@tions.pdf> para 4 [hereinafteu-

UN Co-operation in Military Crisis Management Op&oag.
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mission, for example, without acting within the rfrawork of a European crisis
management operation. In such cases, the EU hasedfto provide a ‘clearing
house process’ amongst its member states‘The ‘clearing house process’ aims at
creating a framework by which Member States conitda voluntary basis, exchange
information on their contributions to a given UNeogtion and, if they so decide, co-
ordinate these national contribution®’Nevertheless, if the member states in the
Council decide to launch and to conduct an EU srmeanagement operation (in
support of the UN for example) instead and not jasimilitary coordination
operation, this operation would be ‘under the prditcontrol and strategic direction
of the EU'® The two differing roles the EU has foreseen fself in the context of
military operations therefore indicate that onag@isis management operation within
the framework of the common security and defendey launched, the operation
acquires a unique character. A CSDP military opana&ppears to be of a different
nature than a group of European member states icatird) their resources within a
European framework® In Somalia, the European Union launched both stypie
missions in the context of the CSDP. Operation EAVEO was a military
coordination action in support of UN Security ColiResolution 1816 (2008) under
the auspices of the CSDP. Its aim was to ‘suppuatactivities of Member States
deploying military assets in theatre, with a viewfacilitating the availability and
operational action of those assets, in particulasdtting up a coordination cell in
Brussels...**! With the start of operation Atalanta, the cooatiion cell was closed
and an EU Operation Commander was appoititeflaken together with the legally
binding nature of Council decision adopted in tlotext of crisis management

137 EU-UN Co-operation in Military Crisis Management @ptions(n 136) para 5.

138 EU-UN Co-operation in Military Crisis Management @ptions(n 136) para 5.

139 EU-UN Co-operation in Military Crisis Management @ptions(n 136) para 7.

149 According to T Tardy, the clearing house proceas activated in 2004 when the EU Satellite
Centre was made available to the UN in respongeudl request to strengthen operation MONUC in
the Democratic Republic of Congo. See T Tardy, ‘BN-Cooperation in Peace-Keeping: a
Promising Relationship in a Constrained Environrnien Ortega (ed),The European Union and

the United Nations: Partners in Effective Multilestsm (2005) 78 Chaillot Paper No. 78, European
Institute for Security Studieshitp://www.iss.europa.eu/uploads/media/cp078>Sif.

141 Council Joint Action 2008/749/CFSP on the Europédaion military coordination action in
support of UN Security Council resolution 1816 (8D(EU NAVCO) [2008] OJ L 252/40, Article 2
Q).

142 Council Joint Action 2008/851/CFSP on a Europeditary operation to contribute to the
deterrence, prevention and repression of actsratpiand armed robbery off the Somali coast [2008]
OJ L 301/33, preamble (8), Article 3.
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missions it is therefore possible to argue that BHueopean Union has assumed

functions in the field of the common security ardeshce policy.

Third, the EU must have shown its willingness tdbbend by the provisions of UN

Security Council resolutions. As previously illegtd in this chapter, the EU
Treaties avoid a clear statement as to whetheotothe European Union is bound by
international law and the UN Charter. Nevertheléssy highlight the EU’s respect

for the international legal order and the values annciples of the UN Charter.

Political documents of the European Union suchhasstropean Security Strategy
of 2003emphasise the EU’'s commitment to upholding and Ideugy international
law without admitting to the binding character b&étUN Chartef*® The ESS states
that,

[tlhe fundamental framework for international redats is the United

Nations Charter. The United Nations Security Couhes the primary
responsibility for the maintenance of internatiopalace and security.
Strengthening the United Nations, equipping itulfilfits responsibilities

and to act effectively, is a European priofit§.

Similarly, the Joint Declaration on UN-EU Co-operation in CrisisaMagement
mentions that ‘the European Union reasserts itsncibment to contribute to the

objectives of the United Nations in crisis managetné*

In previous years, the European Union has impratgedapacity for rapid response
military crisis management operations. Tlwent Statement on UN-EU Cooperation
in Crisis Managementncludes a statement according to which the Ewope
battlegroup concept can be used ‘in response toestg from the UN Security

Council, under a UN mandate where appropridfein practice, the European Union

143 European Security Stratedy 1) 9.

144 European Security Stratedy 1) 9.

145 Council of the European Union, ‘Joint DeclaratmnUN-EU Co-operation in Crisis
Management’, Brussels, 19 September 2003, 1273043, 1[hereinaftefoint Declaration on UN-
EU Co-operation in Crisis Managemént

146 Council of the European Union, ‘Joint StatementdM+rEU Cooperation in Crisis Management’,
Brussles, 7 June 2007, Press Release <http://mongluropa.eu/uedocs/cmsUpload/EU-
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has responded to these statements and has useéwhe created capabilities for
crisis management. On the request of the UnitedoNsit the European Union has
launched and conducted military crisis managempatations under the framework
of the common security and defence policy for fmatpose. Operation Artemis’
the Union’s first military crisis management opeaj was conducted at the request
of the United Nation$*® During the conduct of military crisis managemerigsions,
the European Union so far has cooperated with th#ed Nations and thereby
indicated its willingness to be bound. WheneverEaeopean Union has accepted a

UN mandate so far it has acted as if it were bdund.

Fourth, the EU must have acted within the framewairkhe United Nations. In the
absence of a standing army, the United Nations sneagable and willing actors.
Therefore, the EU’s rapidly deployable troops cald aalue to the international
security system and are of interest to the Unitedidds*® The European rapid
response capabilities or the battle group condege been designed predominantly
for operations requested by the 1. As mentioned above, the European Union
considers EU crisis management operations as a twagupport the United
Nations™! This can be done either through an EU stand apeeation or through a
modular approactt? Within the modular approach the EU would be ‘resgible for

a specific component within the structure of a UNssion''®® The European
component ‘would operate under political controld astrategic direction of the
EU.™* If a rapid response to a crisis is needed BtieUN Cooperation in Military
Crisis Management Operations: Elements of Impleatemt of the EU-UN Joint

Declaration has developed two models of deployment in suppbrthe United

UNstatmntoncrsmngmnt.pdf> para 4 [hereinafi@int Statement on UN-EU cooperation in crisis
Managemerjt

147 Council Joint Action 2003/423/CFSP on the Europdaion military operation in the Democratic
Republic of Congo [2003] OJ L 143/50.

148 Joint Declaration on UN-EU Co-operation in Crisisalagementn 145) para 2.

1493 Wouters and T Ruys, ‘UN-EU Cooperation in Crid@nagement’ in J Wouters, F Hoffmeister
and T Ruys (eds)Yhe United Nations and the European Union: An ESteonger Partnership
(T.M.C. Asser Press, The Hague 2006) 248.

130 Wouters and Ruys (n 149) 235.

151 EU-UN Co-operation in Military Crisis Management &ptions(n 136) para 7.

132 EJ-UN Co-operation in Military Crisis Management @ptions(n 136) para 7.

133 EU-UN Co-operation in Military Crisis Management @mptions(n 136) para 7.

134 EU-UN Co-operation in Military Crisis Management @mptions(n 136) para 7.
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Nations — the bridging model and the stand-by modé&le bridging model is
designed to give the UN time either to organisewa operation or to reorganise an
existing one by deploying an autonomous EU missiorithe EU’s operation
EUFOR Tchad/RCA was conducted as a military briggiperation>® The stand-by
model consists of an EU reserve in support of anrhission*>’ Not only was the
above mentioned Operation Artemis conducted byBbeopean Union upon the
request of the United Nations but also operatiorr@8 RD Congo. The structural
and operational partnership between the EU and Uhied Nations in crisis
management operations thus supports the view HeatElU acts within the UN

framework.

Fifth, the EU should have been recognised by thead substitute for the member
states in the sphere of military crisis managenug@rations. The United Nations
appears to recognise both the European membes statethe European Union as
partners in international crisis management. InSkeurity Council, the EU can be
represented by the High Representative for Fordiffairs and Security Policy.
According to Article 34(2) LTEU,

[wlhen the Union has defined a position on a subyeaich is on the
United Nations Security Council agenda, those Man3ates which sit
on the Security Council shall request that the HRgpresentative be
invited to present the Union’s position.

In addition, the ‘[m]ember states which are alsomhers of the United Nations
Security Council will concert and keep the otherniber States and the High
Representative fully informed® This obligation will enable the EU gradually to
build up the necessary expertise in cooperating tie United Nations in order to

influence the debates in the Security Council ie fong term>® The High

135 EU-UN Co-operation in Military Crisis Management &ptions(n 136) para 9.

136 Council Joint Action 2007/677/CFSP on the Europdaion military operation in the Republic of
Chad and in the Central African Republic [2007]lCJ79/21, Article 1(1).

157 EU-UN Co-operation in Military Crisis Management &ptions(n 136) para 13.

138 Article 34(2) LTEU.

139N Pirozzi, H Juergenliemk, and Y Spies, ‘The E@ap Union and the Reform of the United
Nations: Towards a More Effective Security Couridi?®11) Mercury (Multilateralism and the EU in
the Contemporary Global Order) E-paper No. 13 Ndwem2011 <http://typo3-8447.rrz.uni-
koeln.de/fileadmin/user_upload/E-paper_series_nfiid.pdf> 13.
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Representative for Foreign Affairs and Securityi@3otan propose military crisis
management operation®. In consequence, she could potentially enter into
negotiations on behalf of European member statdstive relevant Security Council
members® In practice however, the permanent Security Cduneimbers France
and the UK still play a significant role in the UBecurity Council. In the case of
Libya in 2011, both actively supported a possilbikenvention while the non-
permanent UN Security Council member Germany oppaseoperation®

The European member states are not restricted tisdirgmilitary capabilities within

European operations conducted under the framewbtkeocommon security and
defence policy. They can deploy their forces witNIATO or in an ad hoc coalition
of states. If however, the European member statpplg their forces as part of a
European crisis management operation, the UniteibiNaand other international
actors stop contacting the individual contributimgember states and build
operational structures with EU institutions and ibedThey then communicate with
EU bodies such as the EU Operation Commander, thgicRl and Security

Committee and the EU Military Committee, for exampl

Additionally, the EU has developed specific crigimnagement structures. Rapid
reaction mechanisms are offered to the United Matio the name of the EU and not
in the name of the individual member states. Tleesthe UN experiences the EU as
a partner in crisis manageméfit.Formal contacts between the UN and the EU in
this context started to develop in 2060. In practice, the UN Security Council has
authorised the European Union under Chapter VIICHsrter to deploy an operation

in Chad*®® The intention to conduct a European military @gien in Bosnia-

180 Article 42(4) LTEU.

181 pirozzi, Juergenliemk and Spies (n 159) 13.

182 pirozzi, Juergenliemk and Spies (n 159) 13.

183 F Hoffmeister and P-J Kuijper, ‘The Status of Exngopean Union at the United Nations:
Institutional Ambiguities and Political Realitiesi J Wouters, F Hoffmeister and T Ruys (ed$)e
United Nations and the European Union: An Ever Sger PartnershigT.M.C. Asser Press, The
Hague 2006) 31.

184 M Webber, ‘“The Common Security and Defence Pdlicy Multilateral World’ in P Koutrakos
(ed),European Foreign Policy: Legal and Political Perstiges(Edward Elgar Publishing Limited,
2011 Cheltenham) 227.

185 UN Security Council Resolution 1778 /2007) para 6.
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Herzegovina was welcomed by the UN Security CoufikiThe Security Council
decided that the European military crisis managemmsassion ‘EUFOR RD Congo is
authorised to take all necessary measufésin the context of the fight against
piracy off the Somali coast, the UN Security Courmtognised the planning process
of a possible EU naval operatiSfhiand UN Security Council Resolution 1851 (2008)
welcomed the launch of EU Operation Atalatith. Consequentlyhe UN recognises
both the European member states and the Europaan B partners in international
crisis management. If however, the European Unmumdhes a military crisis
management operation, third parties will stop cctimig the contributing EU
member states and will build operational structuvégh EU institutions and bodies.
Therefore, the UN should recognise the EU as dulisfy the member states in the

context of European crisis management operations.

All five criteria established in thénternational Fruit Companycase are met.
Therefore it is possible to conclude that the EB $ibstituted for its member states
in EU-led crisis management mission involving tise of force. This does not mean
that the European member states have been refbgced EU in all aspects of the
use of force. Whenever EU member states decideptod their forces outside EU
crisis management operations they are free to ddtsy do not have to involve the
EU in military operations. They are free to actsideé the CSDP. However, once
they decide to act within the common security aaféxce policy and unanimously
vote in favour of an EU-led military crisis managamh operation, they are
represented by the European Union in the internatisphere and are constrained in

the conduct of their national foreign policies.

In consequence of its substitution for the membeates during military crisis
management operations, the European Union is bdyn@/N Security Council
resolutions. The European Union does not have tepca Security Council

resolution authorising the use of force in the sahst it has to start a military crisis

186 UN Security Council Resolution 1551 (2004) para 10
87 UN Security Council Resolution 1671 (2006) para 8.
188 UN Security Council Resolution 1838 (2008).

189 UN Security Council Resolution 1851 (2008) preasmb
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management operation. However, if it accepts a Wddate, the EU is bound by the
UN Security Council resolution in its entirety. Hen the EU must accept the
conditions set up for the use of force by the netsmh, including, for example, time-
limits. But UN Security Council resolutions are albinding on the Union if it

decides not to play an active role. In such a sanathe EU would be under the
negative obligation not to undermine the effectas of the actions by the UN
members that accepted the UN mandate. Hence, ispihe of a loyalty obligation,

the European Union would, for example, have to gomember states from selling
weapons and other military equipments etc. to tHrget. However, the binding

nature of UN Security Council resolutions is nolimited.

Part 4

Legal limits to the binding nature of UN Security C  ouncil resolutions
authorising the use of force

Although it has been argued that the EU is boundUl Security Council
resolutions regarding the use of force, this ralaeat without exceptions. The limits
to the binding nature of UN Security Council resns are created by international

law as well as by the European legal order.

1. Limits created by international law —  Ultra vires UN Security Council
decisions

It was argued in chapter four above that if the uBigc Council oversteps the
purposes and principles of the UN Charter its hetsomeultra vires The same has
to be said if it violates norms @iis cogensThe purposes and principles of the UN
Charter and the concept jois cogensnclude the core of international human rights
and the core of humanitarian law. Security Couresblutions that areltra viresdo
not produce legal effects and international actans refuse compliance. Therefore
UN Security Council resolutions are not bindingtbe EU when they aneltra vires

in consequence of the violation of the core of hamahts or the core of

humanitarian law.
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2. Legal limits created by EU law — European fundam  ental rights

The European legal order, too, decides when UN r@gdDouncil resolutions stop
being binding, irrespective of whether they aredimg from the perspective of
international law. This is a result of the autonoofiyhe EU legal order. IKadi, the
European Court of Justice rightfully held that UNc8rity Council resolutions
cannot enjoy primacy over primary Community law.eTRuropean legal order
represents an autonomous legal system that is asegeneral principles of law

including the rule of law and European fundamenggits.

The Treaty of Lisbon that de-pillarised the EU ded to the end of the European
Community also partly resolved the dispute of whethe European Union is bound
by human rights as general principles of EU law nvit@s acting externally. Article

6(3) LTEU now expressly refers to general princpdé Union law. It thus supports
the view that the European Union is not only bobgdhuman rights internally but
also when it is acting externally under the comnameign and security policy as

well as the common security and defence pdiféy.

The European Union is not only bound by human sighbtit also by rules of
humanitarian law when it is engaged in the use avtd as recognised by the
European Union itself. Thé&pdated European Union Guidelines on Promoting

Compliance with International Humanitarian Lastate that

[the European Union is founded on the principléeskerty, democracy,
respect for human rights and fundamental freedamdstlae rule of law.
This includes the goal of promoting compliance with.'"*

In consequence, the EU is not bound by UN Sec@ayncil resolutions regarding
the use of force if the Security Council has actdla vires for example, by
violating the core of human rights or the core ofanitarian law. In addition, EU

law draws the boundaries for the binding naturé&Jiif Security Council decisions.

10 F Naert, ‘Accountability for Violations of humarights Law by EU Forces’ in S Blockmans (ed),
The European Union and Crisis Management: Policgt hagal Aspect4T.M.C. Asser Press, The
Hague 2008) 388.

1 Council of the European Unioblpdated European Union Guidelines on Promoting Ciianpe
with International Humanitarian LayiHL) of 15 12 2009, OJ C 303/12.
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Even if they are valid from an international lawggective, they could be contrary
to primary EU law, including European fundamenights or norms of humanitarian
law. Kadi has shown that in the view of the European Coudustice human rights
standards applied by the UN Security Council anthdnu rights standards developed
within the European legal order could differ frorack other. No information is
available for humanitarian law, probably due to tager young development of the
EU as a military actor. However, if the EU develops own standards of
humanitarian law that might be stricter than thesodemanded by international law
in general, UN Security Council resolutions likédyinfringe those standards would

not be binding on the European Union.

Conclusion

This chapter has demonstrated that the EuropeaaonUsi legally bound by UN
Security Council resolutions within the contexttloé use of force. The EU needs to
obtain an explicit UN Security Council mandate Ibefd can engage in the use of
force during a crisis management operation. OneeUN Security Council has
authorised the use of force, the European Unidooisnd. The European Union is
obliged to respect the wording and the purposehefauthorisation of the use of
force. Force cannot lawfully be used outside theigieted territory, after the time
limit has expired, for purposes that have not hidentified in the UN resolution or
in a fashion or manner that is not covered by #solution itself. It also would not
be lawful for the EU to use force to extinguish gwerning elite of a state in order
to settle a conflict if the resolution does notypde for it; neither is the EU supposed
to deploy land forces if the UN Security Counceatuition limits the use of force to

naval operations.

Even if it does not accept a UN mandate and doeéslaumch a military crisis
management mission, the EU is bound by UN Secu@buncil resolutions
authorising the use of force in the spirit of adlhy obligation. The EU is obliged not

to undermine the success of a military operatioaugh either its action or inaction.
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The binding nature of UN Security Council resologas not however without its
limits. UN Security Council resolutions stop bebigding on the EU when they stop
being binding under international law in genemalparticular when the UN Security
Council is actingultra vires The EU legal order also creates boundaries for UN
Security Council resolutions. If they violate primeEU law, including European
fundamental rights, UN Security Council resoluti@tsnot produce legally binding
effects in the autonomous European legal order.
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Chapter 7: The implications of silence in the conte  xt of the use of force

Introduction

So far it has been argued that the European Usitound by UN Security Council

resolutions in the context of the use of forcehds also been held that within the
European common security and defence policy, E@opeember states are bound
by existing CSDP decisions. The present chaptéitegt the findings of the previous

chapters and will take them a step further. Thizptér will look at the meaning of

different dimensions of silence in the context loé use of force and how silence
affects the three different actors involved - thateld Nations, the European Union
and the European member states. A key examplédrdiugy the questions raised in
this chapter can be found in the EU’s inabilitysfeak with one voice during the war

against Iraq in 2003.

Within the European Union no serious effort was en&a reach a consensus over
Irag. Only the Greek Presidency called for an extimary European Council
meeting in February 2003 to find common ground dimdit damage: The
conclusions of this meeting merely recognised th@gry responsibility of the UN
Security Council to deal with Iragi disarmament.eyhemphasised the EU’s
commitment to UN Security Council Resolution 144B92) in this respect and
expressed the wish of the people of Europe to mlideaq in a peaceful way. They
also emphasised Irag’s final chance to resolve ¢hisis peacefullf. The
extraordinary European Council meeting mainly rieak®d the conclusions of the

GAERC of 27 January without making much progre$se presidency conclusions

1 T Salmon, “United in its Diversity’ (or Disuniteith Adversary): That is the Question for the EU and
the European Security and Defence Policy’ (200BeEspective European Politics Society, Special
Issue on European Security Post Iraq 448.

2 Council of the European Union, Extraordinary Ewap Council Conclusions, Brussels, 17
February 2003, Conclusions, 6466/03, 1.

% 2487 Council meeting General Affairs and External Relss, Brussels, 27 January 2003,
PRES/03/08

‘The Council, deeply concerned about the situaitioinaq, reaffirms that its goal remains the efifeet
and complete disarmament of Iraq's weapons of oestsuction. The Council fully supports the
efforts of the UN to ensure full and immediate ctiemce by Irag with all relevant resolutions of the
Security Council, in particular with UNSCR 1441&November 2002. The resolution gives an
unambiguous message that the Iragi Government fiaalapportunity to resolve the crisis
peacefully.’
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were viewed as a compromise and as an attemptite Baorope. While trying to
achive a peaceful solution, military measures weewed to be a last resort.
Nevertheless, it was held that it would be for thé Security Council to set a time

limit.*

Because of profound disagreements between Europeanber states, informal
attempts to agree also fail2th consequence, the EU did not adopt a legallgihin
common position or joint actiGrdealing with support for or the rejection of nalky
action against Iraq. The European Union remainé&htsin accordance with the
absence of a UN Security Council resolution authieg military sanctions against
Iraq. The UK and Spain supported the US led ‘Opamatraqi Freedom’, beginning
on 19 March 2003, while France and Germany opptieedar’

By examining the relationship between the Europdaion and the United Nations,
chapter six above showed that the European Unibousd by positive UN Security
Council decisions authorising the use of forcehia $ense that the EU, although not
obliged to accept military mandates, is nevertiselexier an obligation to respect the
wording and limits of the authorising UN Securityoucil resolutions once it
decides on engagement. Furthermore, the EuropedonUs duty-bound not to
undermine the success of the use of military cgergieasures through its actions or
inactions if it does not accept a mandate. Nevkasisethe question remains about
whether the European Union can deploy an EU-ledtanyl intervention without an
explicit UN Security Council mandate or whether gikence of the UN Security
Council needs to be interpreted as a prohibitiothefuse of force. The answer to
this question is linked to an understanding of tis system of collective security
in general and the nature of the authorisationhef use of force through the UN

Security Council in particular.

* Frankfurter Allgemeine Zeitung, FAZ.NET, ‘EU einisich auf Irak-Erklarung’, 17 February 2003
<http://www.faz.net/artikel/C30189/irak-krise-eu-gjisich-auf-irak-erklaerung-30124326.html

®> Salmon (n 1) 448.

® The instruments are now known as Council decisions

" D McGoldrick, From ‘9-11' To The ‘Iraq War 2003": Internationalaw in an Age of Complexity
(Hart Publishing, Oxford 2004) 13, 16.
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Focusing on the relationship between the EuropeainriJand its member states in
respect of the use of force, the question arisestiveén member states are free to use
national military sanctions unilaterally, in ad hooalitions or within a regional
organisations such as NATO, in case no agreementoban reached within the
common security and defence policy; or whethens#ewithin the common security
and defence policy indicates that the European tJmioes not want its member
states to deploy military force. Are member stéttes to act as they please, if the EU
cannot agree on a common staficéRe answer to this question depends on the
understanding of the binding nature of the comnexusty and defence policy that

was addressed in chapter three above.

To analyse the meaning of silence in the contexhefuse of force, the first part of
this chapter will examine silence as a legal concEpus will be followed in part two
with an analysis of the meaning of silence withine tUnited Nations. It will be
argued that only an explicit anal priori obtained mandate by the UN Security
Council to use military sanctions is lawful. Anytlgielse but such an authorisation is
equivalent to a silence of the UN Security Couredrt three will demonstrate how
the claimed implicit authorisation to use forceopen to political abuse in practice.
Part four will test how the silence of the UN SeatyuCouncil affects non UN-
members like the European Union. Turning to thel&gal order itself, the final part
will examine whether the development of @aquis securitairehas the potential of

qualifying silence within the common security arefethce policy in a certain way.

Part 1

Silence as a legal concept

Usually silence does not have a meaning, or to & precise, although it might be
possible to guess what silence does not mean,docdea positive message from a

silence is usually too vague to be of any legal&allherefore, law normally does

8 In the case of Iraq the EU had implemented ecoadih Security Council sanctions. Would it thus
be possible to interpret the silence of the EU thatin line with the absence of a UN Security
Council resolution authorising the use of forcesaggesting that the EU rejects military sanctions
and considers the past economic sanctions regirseffident and proportional? And could this
silence prevent member states from imposing automsmational measures?
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not treat silence, which could also be classifiechagative action or inaction, as a
positive action. The underlying reason for thighat silence is not a declaration of
intention. The person who keeps silent expresséiseneonsent nor rejection.

However, in some national legal systems, for examplGermany, silence can have
an objective legal meaning comparable to positcteoa and can thus be treated as a
declaration of intent. Three cases are possibist, Fparties can agree beforehand
that silence in response to a specified situatimuksl be given a particular meaning;
second, a legal provision can grant silence with #pecific legal value of a
declaration. In slight contrast with the first tveaenarios, silence might not be
considered to be equivalent to a declaration betit be treated like one, namely
when the party that remained silent would have hester a legal duty to give an
opposite declaration, according ¢mi tacet, consentire videtur, ubi loqui debuit
atque potuif In sum, to be treated like positive action, sikenwust be qualified in a
certain way, for example through a duty to act prldgal provisions. In general,
silence must be interpreted within the contextt®iegal system. It is this qualifying

act that grants silence a specific value and alibigsbe interpreted in narrow terms.

Within the international legal order, the questairthe interpretation of silence has
been addressed by the International Court of Justfeen it was requested to give an
advisory opinion on the unilateral declaration oidependence in respect of
Kosovo® In his dissenting opinion, Judge Bennouna arghed ‘fijn all events,
silence must be interpreted by reference to theegytof the direct context and its
background™* Although transferring legal principles from ongéé order to another
can be problematic, especially from the domestrelléo the international level, the
present chapter will try to show that the aboveimed principles are applicable

universally.

° O PalandtBirgerliches GesetzbucBGB (46th edn C.H.Beck, Miinchen 1987) Einfilhrung §o
116 Rn 3.

1% nternational Court of Justice, Accordance wittetnational Law of the Unilateral Declaration of
Independence in Respect of Kosovo, Advisory Opimiba2 July 2010.

! Judge Bennouna, International Court of Justiceofdance with International Law of the
Unilateral Declaration of Independence in Respé&tasovo, Advisory Opinion of 22 July 2010,
para 60.
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Therefore, this chapter will put special emphagistioe individual elements that
qualify silence in the context of the Security Caliacting under Chapter VIl of the
UN Charter and the EU’s common security and defgrudiey. It will be shown that
these qualifying elements are to be found in theegd system of the United Nations
on the one hand and in the structure of the comfoign and security policy on
the other hand.

Part 2

The silence of the UN Security Council in the conte  xt of the use of force
When turning to the relationship between the Eumopé&nion and the United
Nations and explains how silence of the UN Secipyincil impacts on the EU and
the use of force, two sets of the problems nedmttdistinguished. First, the meaning
and legal implications of silence by the UN Segu@buncil needs to be examined.
It will be shown that the UN’s system of collectigecurity determines how the
silence of the UN Security Council needs to berprieted by its member states.
Second, how the silence of the UN Security Couaffitcts non-members of the

United Nations, such as the European Union, wilhéressed.

1. Interpreting the silence of the UN Security Coun  cil in the context of

the UN’s system of collective security

Turning to the first question i.e. how the silermfethe UN Security Council in
respect of the use of force has to be interpratexisystem of collective security of
the United Nations is decisive. The assessment stélit with the nature of the
United Nations as a vertical, centralised systenmirnational law enforcement in
which the member states have granted the UN SgdOouncil with the primary
responsibility to maintain and restore internatloreace and security. In
consequence, member states are only permitted dofarse unilaterally, that is
without UN Security Council authorisation, in namyg defined UN Charter
exceptions. Otherwise they must convince the mesnbethe UN Security Council
to authorise the use of force or refrain from rarjt sanctions. The argument put
forward here is that only the explicit aadpriori authorisation by the UN Security

Council to use force is permissible under the systéthe UN Charter. This will be
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supported by the delegation technique applied ke tWN Security Council in
practice.

1.1. The UN as a vertical, centralised system of la w enforcement

Through the creation of the United Nations as aerimational organisation, the UN
member states committed themselves to a verticahtralised system of law
enforcemerlt as described above in chapter four. They bounthsbves to the
procedures and substantive rules of the UN Chartdrthey created the competence
for the UN Security Council to solve disputes thlglbwinding decisions. The UN
member states conferrédn the Security Council primary responsibility ftre
maintenance of international peace and securitg’ agreed ‘that in carrying out its
duties under this responsibility the Security Caluacts on their behalf. In turn,
they renounced their power to enforce internatidenal on a horizontal level, if and
as far as the UN Security Council acts. The meratages were motivated to transfer
their power to use force to an international orgamon by the belief that their
individual national interests were best servedhgygrotection of the interests of the

community of states as a whdfe.

The UN Security Council is envisaged as a makabgdctive decisions based on the
principles and values of the United Nations andebg avoids becoming a party to
disputes™* Although it is made up of representatives of éftemember states, the
UN Security Council’'s decisions are supposed toraggnt all member states,
therefore almost all states in the world. It isstldea of universality and collectivity
behind the decisions of the UN Security Councilahhgrants them their legitimacy.
In consequence, the target state must accept tleetoee measures imposed against

it and cannot claim to be acting in self-defencateés that suffer economic losses

12K Osteneck,Die Umsetzung von UN-Wirtschaftssanktionen duretidiropaische Gemeinschaft:
Vélker- und europarechtliche RahmenbedingungeifiiTatigwerden der Europaischen
Gemeinschaft im Bereich von UN-Wirtschaftssanktagimen unter besonderer Beriicksichtigung
der Umsetzungspraxis der EG-OrgaMax-Planck-Institut fir auslandisches offentlichiescht und
Vélkerrecht: Beitrage zum auslandischen 6ffentlicRecht und Voélkerrecht Band 168 (Springer
Verlag, Berlin 2004) 8.

3D SarooshiThe United Nations and the Development of CollecBiecurity: The Delegation by the
UN Security Council of its Chapter VII Powdxford University Press, Oxford 1999) 5- 6.

14 Osteneck (n 12) 8.
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due to collective military sanctions, although wiatect targets, have to accept the

negative side effects of the enforcement of théeecbve will.

Another corollary of membership in a vertical caliged system of law enforcement
is the rejection of the unilateral use of forceganeral. The United Nations is based
on the principle of non-intervention. This prin@pl although not explicitly
mentioned by the Charter itself, flows from seve&hhrter provisions, including the
prohibition of the use of force Article 2(4) UN Gter) the principle of sovereign
equality”® as well as the principle of non-interference ie thternal matters of a
state’® Based on this general understanding of the UN t8has a system of
collective security, member states are only peeaito use force when authorised
by the UN Security Council as agents of the caMectill.'” Non-authorised and
therefore unilateral use of force requires jusiifion’® The UN Charter itself
recognises individual and collective self-defefiteWhether more unwritten
exceptions to the prohibition of the use of forcavén acquired the status of
customary international law is highly dispuf@dBy limiting the possibility for
invoking a Charter exception, the subjective usdoofe that is prone to abuse is

limited.

In consequence of this understanding of the UN €has a vertical system of law
enforcement centred on the UN Security Councilhes ultimate decision making
body, the authorisation of military coercive me@asumust be explicit ana priori.

Only a clear and unambiguous mandate by the UNr#gcouncil has the special
legitimising function envisaged by the UN Chartegsed on the idea that its
decisions are objective and represent the collectil of all member states.
Impartial decisions by a third party, based on acedure all parties to a conflict
have agreed to beforehand, are the most effecte@nsto end a conflict and to

!5 Article 2 (1) UN Charter.
18 Article 2 (7) UN Charter.
" Osteneck (n12) 12.

18 Osteneck (n 12) 9.

19 Article 51 UN Charter.
%0 See chapter four.
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avoid escalatio® To argue against the need for a clear, explicd anpriori
mandate to use military sanctions would grant stéte opportunity to use force
based on individual and subjective consideratiopgptetending to be acting on
behalf of the collective will of the internationebmmunity of states. This practice
was tried several times in the past, usually iarafits to legitimise the unilateral use
of force by referring to the general legitimisingwer of UN Security Council
decisions under Chapter VIl UN Charter. The neel@gdimise the unilateral use of
force by referring to ambiguous UN Security Counéctices is felt, as states that
act without a clear military mandate not only vielthe system of collective security
they claim to be part of but also fall back inte tbld habits of horizontal and
decentralised law enforcement in international that was widely abolished by the

creation of the United Nations.

In light of the arguments put forward here thatycarh explicit anda priori mandate

by the UN Security Council corresponds to the systé centralised and vertical law
enforcement the member states agreed to througtré&on of the United Nations,
the silence of the UN Security Council must thus ibterpreted as the non-
authorisation of the use of force. The non-autlabies of the use of force is
equivalent to the rejection of military measurestbhy international community of

states.

1.2. The general law of international institutions and the delegation of

the use of force

The view put forward here that authorisation of tise of force cannot be implied
but must be made explicit before the use of foscexercised corresponds with the
general law of international institutions as wedlwaith the non-delegation doctrine.
The general law of international institutions atiks delegator to manifest its desire
to delegate its powers expres&yThis principle was confirmed in practice in the

Meroni casé® in which the European Court of Justice had tossgean annulment

L Osteneck (n 12) 8.

2 3arooshi (n 13) 8.

23 Case 9/5@/eroni & Co. Industrie Metallurgiche, SpA v Hightharity of the European Coal and
Steal Communitj1958] ECR 133 [hereinaftéfieroni].
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procedure the claim brought forward that the Highthtrity of the European Coal
and Steel Community would have committed a misuises @owers by delegating to
the Brussels Agency powers conferred to it by tresafly. The Court held that

[a] delegation of powers cannot be presumed and e¥ven empowered
to delegate its powers the delegating authority tntake an express
decision transferring theff.

Although many differences between the High Autlyosiihd the UN Security Council
exist, the Meroni case refers to a general principle of internatidaaw and is
therefore relevant for an understanding of the pewé the UN Security Council to
delegate its Chapter VII powers to stétes.

The non-delegation doctrine additionally suppohs proposed requirement of an
explicit a priori UN Security Council authorisation. This doctrinee@cerned ‘with
the extent to which the exercise of a power erddidb an authority may be
delegated to another entiff Although some argue that the UN Security Council’s
enforcement powers do not stem from a delegatiandiber originate from the UN
Charter itself, it is more in line with the wordirg Article 24(1) UN Chartéf to
conclude that the Security Council’s source of poargginates from the collectivity
of the member staté8 The UN member states have transferred their poviarthe
mechanism of the UN Charter and in particular titoirticle 24(1)*° a view that
allows the application of the non-delegation doerwith regards to the Security

Council*°

4 Meroni (n 23) 151.

5N Blokker, ‘Is the Authorization Authorized? Poweand Practice of the UN Security Council to
Authorize the Use of Force by ‘Coalitions of thelédland Willing” (2000) 11 European Journal of
International Law 554

%6 sarooshi (n 13) 21. On the application of the detegation doctrine to international organisations
see also D Sarooshi, ‘The Essentially Contestedridatf the Concept of Sovereignty: Implications
for the Exercise by International Organization®efegated Powers of Government (2004) 25
Michigan Journal of International Law 1127 and tbidowing pages.

27 Article 24 (1) UN Charter states that the UN mersbagree that in carrying out its duties under
this responsibility the Security Council acts oaittbehalf.’

8 Sarooshi seems to be in favour of delegation bybees states.

29 Sarooshi (n 13) 26, 27.

*The nature of the power that has been delegatéti tdN Security Council is debated as well. The
proposed views range from states’ sovereignty @grosan international police power granted by
states that possessed the power to use force tdaimainternational peace and security prior to the
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The non-delegation doctrine argues that the authtivat has been attributed with a
specific discretion or power by the founders of tmganisation must exercise this
discretion or power in person. By granting certpiowers to the authority, the
founders placed their trust in this entity’s indival abilities®* The drafters of the
UN Charter envisaged that the UN Security Counaduld use its discretion to
decide whether a conflict or crisis was grave ehatogqualify for an Article 39 UN
Charter situation. The Security Council was enadswith the task of deciding
whether and if so what kind of enforcement meassimeuld be applied. By
exercising its discretion, the Security Councilgthe promotion and protection of
the purposes and principles of the UN Charter amtacrete terms. If it would be for
states to use force in the anticipation that theitons would be approved later by the
Security Council, they would take on the Securitgu@cil’'s primary functions
themselves. In consequence, the authorisation eofuie of force has to be made
explicit anda priori by the Security Council.

The non-delegation doctrine also limits the competeof the Security Council to
delegate its Chapter VII powers to member statéswe mon-delegation doctrine
prevents the Security Council from delegating soofeits powers completely,
including the decision whether or not an Article @Bl Charter situation exists, as
this decision serves as the gateway to the enfa@nemeasures under chapter VII of
the UN Chartef? If states resort to military sanctions under Aetid2 UN Charter
without an explicit Security Council mandate, thegntrol the decision about
whether a crisis already represents a threat tpehee, breach of the peace or act of

aggression.

Furthermore, the Security Council has to be in aleauthority and control with
regards to the actual exercise of delegated enfenepowers. The Security Council

needs to be competent to influence the way thegdedd powers are carried out and

entry into force of the UN Charter; to policing pewdelegated from the international community. See
Sarooshi for more details (n 13) 28, 29 and M Cnadtdumanitarianism and the Quest for Smarter
Sanctions’ (2002) 13 European Journal of Intermatih.aw 52.

%1 Sarooshi (n 13) 21.

%2 3arooshi (n 13) 33.
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the objectives that should be achieved. It hastalile to ensure that the use of force
is exercised in line with the purposes and prirmspbf the UN Charte? The UN
Security Council’s overall control of the militagperation, and in particular the start
or termination of an operation, originates from temtralisation of the use of force
under the present UN Charter systénits lack of competence for delegating an
unlimited or unspecified power of command and aarity member states reinforces
the need for a clear Security Council mandate. @ifise states could assume broad

powers that not even the delegator possesses.

1.3. Legitimacy consideration

The legal requirement for capable and willing astto obtain an explicit UN
Security Council mandate before resorting to mit@nforcement measures is
reinforced by the ratio underlying the system o thnited Nations as a vertical
centralised system of law-enforcement. Only a cleathorisation by the UN
Security Council adopted according to the procdduwias of the UN Charter can
transfer the perceived legitimacy of UN Securityu@ail decisions onto the states or
regional or international organisations. Only iEyhbase their actions on Security
Council decisions can military actors appear to dming on behalf of the
international community, without being politicalbyased or without even becoming
a party to the conflict - at least in theory. BYldwing the rules of the system of the
United Nations, international actors encourage mlutiust in the values and
procedures of the United Nations, which in turnnfaices the legitimacy and
effectiveness of its system of collective secufity.

The above arguments show that only the explicitaapdori authorised use of force
through a UN Security Council mandate is in linghwnternational law and the non-
delegation doctrine on the one hand and the catistiial foundations of the United

% sarooshi (n 13) 35, 156.

% E De WetThe Chapter VII Powers of the United Nations Segu@buncil(Hart Publishing,
Oxford 2004) 294.

% In light of the first year anniversary of the st attacks of 11 September 2001 UN Secretary-
General Kofi Annan stressed the central role ofUheSecurity Council and emphasised that the
effectiveness of an international security systhat is based on multilateralism depends on the
authority of the Security Council. Address of thi Becretary-General Kofi Annan in the General
Assembly When Force is Considered, There is no Substitutedgitimacy Provided12 September
2002, Press Release SG/SM/8378, GA/10045.
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Nations on the other hand. Any use of force thatr@ been explicit and authorised
a priori is illegal unless it can be justified by one of #exepted exceptions to the
prohibition of the use of force as discussed inpbérafour abové® In consequence,
states that intend to impose military sanctionsdnae explicit mandate by the
delegator — the UN Security Council — granting thienright to use force. To argue
otherwise and to allow implicit authorisations wabybrovide the delegates — the
states — with the opportunity to decide when to fasee. This would be in clear
contrast to the delegation model applied in the k@winternational institutions
according to which the delegator has the final daythe context of the United
Nations, it is therefore only for the UN Securitgu®icil to decide whether there is a
threat to the peace, breach of the peace or aggression according to Article 39
UN Charter. It is only for the UN Security Countoldecide in a further step whether

and if so what kind of military or non-military dettive action should be taken.

Whenever the UN Security Council delegates its @rapll powers it confers
elements of its legitimacy on the delegates, thenbee stated’ The use of force
based on anything else but an explicit, clear anplriori obtained UN Security
Council resolution does not enjoy the same degréegdimacy. The possibility for
the abuse of force is evident.

The argument put forward here is that only an exphk priori mandate corresponds
to the system of the United Nations and the lamt&rnational institutions, anything
else but a clear, explicit and priori mandate by the UN Security Council is
equivalent to the lack of a mandate. For the puwepafsthis chapter, the lack of a
mandate to use force is equivalent to the silericée UN Security Council. The
silence of the UN Security Council cannot therefdx® interpreted as a legal
authorisation to use force. Based on this reasonirgysilence of the UN Security
Council can take on many different variations. Tokowing part will look at the
practice of some states, ad hoc coalitions anenadiorganisations that have argued
that in the absence of a clear mandate their endhtise of force would have been
implicitly authorised by the UN Security Council.h& claim for implicit

% De Wet (n 34) 295.
%" Sarooshi (n 13) 5.
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authorisation can be sub-divided into differentegaties that range from explicit
disapproval by the UN Security Council to the reViwf a previously obtained
authorisation’

Part 3

Claims of implicitly authorised use of force in pra ctice

When they impose military enforcement measures awuithran a priori obtained
Security Council authorisation, international asterevertheless try to base their
military actions within the system of the UN Charteln order to draw from the
legitimacy of UN Security Council decisions, theftem argue that the use of
military force has been authorised by the UN Ség@ouncil implicitly. The claims
put forward include the revived authorisation te ferce,ex postauthorisations, the
rejection of a condemnation of the use of force amdexplicit albeit merely

symbolic disapproval of the use of force by theusigg Council.

All of these sub-categories of implicit authorisatihave to be qualified as the
silence of the UN Security Council according to #fteve developed definition. The
following section will offer some examples of preus attempts to justify the
unauthorised use of force by the silence of the S#durity Council. It will become
evident that the different categories of impliditttzorisation that have been chosen
often appear randomly and have been politically ivated. This reinforces the
argument developed above that only the explecpyiori authorisation of the use of
force through the UN Security Council is in linethvithe system of the United

Nations and can carry with it the legitimacy of tirganisation

1. Revived authorisation to use force - Operation |  raqgi Freedom of 2003
The war against Iraq at the beginning of the 2&sttiury divided the international

community of states as to whether the use of mjlitarce was authorised by the UN

% In addition to the claim of an implicit authoriiat to use force, it has also been suggested that
states and regional organisations would enjoy alién or residual power to resort to force. The
implied power doctrine has predominantly been dised in the context of unilateral humanitarian
interventions when the UN Security Council has besralysed by a veto. See V Gowlland-Debbas,
‘The Limits of Unilateral Enforcement of CommuniBbjectives in the Framework of UN Peace
Maintenance’ (2000) 11 European Journal of Intéonal Law 373, 374. The right to humanitarian
intervention has been discussed in chapter four.
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Security Council or whether it remained silent dristtopic. The legal dispute
accompanying the invasion of Irag and in partictie question whether the use of
military sanction can be justified by a revived @ écurity Council resolution that
had previously allowed for the use of ‘all necegsaeans’ can only be understood

against the background of Irag’s history, datingkoi@ the beginning of the 1990s.

1.1. The invasion of Kuwait

The UN Security Council condemned Iraq’s invasidn Kuwait in 1990 and
determined a breach of international peace andrisg@ccording to Article 39 UN
Charter’® When Iraq did not withdraw its troops from its gt#bouring country, the
majority of the UN Security Council, with the abs#ien of China, adopted UN
Security Council Resolution 678 (1990) under Chapti of the UN Charter and
authorised states to ‘use all necessary meansadf Would ‘comply not fully with
Resolution 660 (1990) and all subsequent relewvestlutions”® The mandate to use
force was open worded, referring to internationeqe and security in the area in
general although being inspired by the need tordilee Kuwait** This Security
Council mandate lacked a time-linfftAfter Iraq withdrew from Kuwait, the UN
Security Council acknowledged the cease-fire agesmenwith the adoption of

Resolution 687 (1991

UN Security Council Resolution 687 affirmed prewsouwesolutions, including
Resolutions 660 and 678, ‘except as expressly @thhglow to achieve the goals of
the present resolution, including a formal ceass-fand ‘decides to guarantee the
inviolability of the above mentioned boundary ara thke, as appropriate, all
necessary measures to that end in accordance wéhCharter of the United

Nations’**

39 UN Security Council Resolution 660 (1990) .

“ UN Security Council Resolution 678 (1990).

“! For a discussion of UN Security Council Resoluai8 (1990) see De Wet (n 34) 281.
“2De Wet (n 34) 281.

43 UN Security Council Resolution 687 (1991).

4 UN Security Council Resolutions 687 (1991) paend para 4.
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1.2. Air strikes against Iraq to establish safe hav  ens and no-fly zones
between 1991 and 2003

After Iraq was forced to leave Kuwait, the humanata situation of Kurds and
Shiites in Iraq worsened since they were accusecdhating against the Iraqi
Government during the Kuwait crisiln April 1991, the Security Council adopted
Resolution 688 (1991), condemning the ‘repressiadhe Iraqi civilian population in
many parts of Iraqg, including most recently the disih populated areas...which

threaten international peace and security in thne*®

To prevent Iraqi citizens from being targeted bgitlown government, safe havens
for refugees in Iraq and no-fly-zones were intragthin 1991 and 199%. France,
the UK and the US conducted patrol flights to manitaqgi compliancé® The legal
justification for the introduction of the non-flpmes and the use of force against Iraq
whose aircrafts had entered these areas were dédoree in accordance with either
UN Security Council Resolution 688 (1991pr Resolution 688 in conjunction with
Resolution 678°

Resolution 688, however, neither explicitly auteed the introduction of no-fly-
zones nor explicitly authorised the use of force fbat purposél It merely
condemned ‘the repression of the Iragi civilian wlagion in many parts of Irag> It

is also not convincing to argue that Resolution §8891) would qualify as a
‘subsequent resolution’ within the scope of Resotu678 (1990) and that the use
force in Resolution 678 (1990) would contain théoecement of Resolution 688 of
1991°® Resolution 678 (1990) refers to resolutions subsetjto Resolution 660

5N Krisch, ‘Unilateral Enforcement of the Colleaiwill: Kosovo, Iraq, and the Security Council’
(1999) 3 Max Planck Yearbook of United Nations L&8v

“® UN Security Council Resolution 688 (1990).

4" Krisch (n 45) 73, 74.

8 Krisch (n 45) 74.

49 UN Security Council Resolution 688 (1991).

0T Gazzini, ‘The Rules on the Use of Force at tegibning of the XXI Century’ (2006) 11 Journal
of Conflict & Security Law 323; For a detailed ays see Krisch (n 45) 74-79.

*L Krisch (n 45) 75.

2 UN Security Council Resolution 688 (1991) para 1.

%3 See Krisch (n 45) 76.
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(1990) but not to resolutions in the aftermath es&ution 678 (1990) itself. 1t can
in fact be argued that Resolution 678 (1990) exlpivéh the adoption of Resolution
687 (1990)° In addition, Resolution 688 (1991) was not conedr with the
relationship between Kuwait and Iraqg anymore amglttierefore makes it difficult to
link it with Resolution 678 (1991), which focuses iuwait only>® In consequence,
the use of force against Irag was not authorisedhbyUN Security Council. Its
silence could not be interpreted as a delegatiatsd@hapter VIl powers to France,
the UK and the US.

1.3. Violations of the cease-fire agreement

In 1993, Iraqg violated the cease-fire agreemeni3$1 several times through the
unauthorised crossing of the border with Kuwait dnbugh the non-removal of
police posts from the Kuwaiti section of the detaiised zon&’ Furthermore, Iraq
refused to guarantee the free movement and safétilaveapons inspectors whose
task it was to monitor the compliance with Resolut687 (199172 The UK, the US
and France responded with air strikes and triggigofy their military actions on a
revival of Resolution 678 (1990) that would havermériggered by the breach of the
cease-fire Resolution 687 (199f)The material breach of Resolution 687 (1991)
had been previously acknowledged in a statemetheoPresidency of the Security

Council®®

Nevertheless, the UN Security Council failed tthause the use of force

in response to this material breach. Resolution(8991) ended with the decision of
the UN Security Council to ‘remain seized of thetteaand to take such further
steps as may be required for the implementatiothefpresent resolution and to
secure peace and security in the regfdnit thereby clearly indicates that it is for the

UN Security Council and not for individual states decide on further actidf.

% See Krisch (n 45) 78; De Wet (n 34) 282; H Neuhtldllective Security After ‘Operation Allied
Force”(2000) 4 Max Planck Yearbook of United NasoLaw 93.

> De Wet (n 34) 284.

* See Krisch (n 45) 78.

" De Wet (n 34) 285.

8 De Wet (n 34) 285.

%9 De Wet (n 34) 285; J Lobel and M Ratner, ‘Bypagshre Security Council: Ambiguous
Authorizations to Use Force, Cease-Fires and e Inspection Regime’ (1999) 93 The American
Journal of International Law 150.

0 De Wet (n 34) 285.

®1 UN Security Council Resolutions 687 (1991) para 34

%2 _obel and Ratner (n 59) 150.
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Therefore, the silence of the UN Security Counggia could not be interpreted as

the authorisation of an ad hoc coalition of st&ébasse force.

1.4. Air strikes in response to Irag's failure to f  ulfil disarmament
obligations

At the beginning of 1998, Irag denied the UN Spe€lammission for Iraq for
monitoring the Destruction and Surrender of Masstidetion Weapons (UNSCOM)
access to strategic sit¥sWhen an agreement with Iraq was finally reachee, t
Security Council adopted Resolution 1154 (1998ssing that a violation of Irag’s
disarmament obligations would result in ‘severestsequence$” In October 1998,
Iraq again restricted the weapon inspectors’ actesrtain strategic sites which
resulted in condemnation through the UN Securityur@d in Resolution 1205
(1998)%°® The US and the UK carried out air strikes in ceme. This use of force
was claimed to be justified by Resolution 1154 @9@hich foresees ‘severest
consequences’ or by a revival of Resolution 67890)9that would have been

triggered by Resolution 1205.

Resolution 1154 (1998) cannot serve as a UN SgcUouncil authorisation to use
force since it is for the collective decision oéthUN Security Council to determine
when and what kind of ‘severest consequences’dhamld facé’ The argument of
implied authorisation through the revival of Reswn 678 (1990) also fails to
convince as its drafters in 1990 had not elabordéitedenforcement of weapons
inspections in 1998 as one of its purpodebhe attempt by the UK and the US to
base the use of force on previous UN Security Cibuasolutions is even more

astonishing in light of the events in the Secu@tyuncil at that time. The air strikes

%3 See Krisch (n 45) 65.

%4 See Krisch (n 45) 65.

%5 UN Security Council Resolution 1205 (1998); Krich¥5) 65.

% De Wet (n 34) 288; Krisch (n 45) 66.

®"Lobel and Ratner (n 59) 152.

% De Wet (n 34) 288; In favour of a continuous attlydo use force stemming from Resolution 687:
R Wedgwood, ‘Unilateral Action in the UN SystemO@) 11 European Journal of International Law
359; R Wedgwood, ‘The Enforcement of Security CaluResolution 687: The Threat of Force
Against Irag’s Weapons of Mass Destruction’ (1998)The American Journal of International Law
724-728.
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were already under discussion in the Security Cibiut its members had yet to be

consulted in a debafé.

1.5. War against Iraq in 2003

During the war against Iraq in 2003, the UK, unlikee US, never claimed
justification by self-defenc® The Attorney-General of the UK advised the
combination of Resolutions 678, 687 and 1441 asdotie legal basis for the use of
force!* After the Iragi invasion of Kuwait in 1990, UN Seity Council resolution
660 (1990) asked Iraq to withdraw immediat&iyhen Iraq did not comply, the
Security Council adopted Resolution 678 (1990) wtaathorised the member states
to ‘use all necessary means to uphold and implemesaiution 660’ and ‘to restore
peace and security in the aréd’The expressionall necessary means’ was
understood in Security Council debates to incluue use of forcé* The ceasefire
Resolution 687 (1990) maintained an extensive samgtregime, including the
inspections regime UNSCOM to monitor and verifyqglea compliance with a
disarmament regime, asking for the destruction bknacal and biological
weapons> Although it is possible to argue that once Iraff Kuwait, peace and
security were restored in the area and Resolutio® was extinct as was the
authorisation to use force; others claimed thaoRéisn 678 remained in force and
that it was not repealed by Resolution 687. It wegued that the authorisation of
Resolution 678 was only suspended as long as loasplied with the ceasefire
conditions and that the authorisation could bevesvif Iraq would materially breach
Resolution 678°

% Krisch (n 45) 65, 67.

"0 p Sandsl.awless World, America and the Making and Breakih@lobal RulegPenguin Group,
London 2005) 186.

" The Advice of the United Kingdom Attorney-Geneitadyd Goldsmith, on ‘The Legal Basis for the
Use of Force against Iraq’, 17 March 2003, pririte® McGoldrick, From ‘9-11’ to the ‘Iraq War
2003’: International Law in an Age of Complex{tyart Publishing, Oxford 2004) Appendix VII.
"2 UN Security Council Resolution 666 (1990).

3 UN Security Council Resolution 678 (1990).

" McGoldrick (n 7) 55.

S UN Security Council Resolution 687 (1991).

® McGoldrick (n 7) 56.
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Military action on the basis of revived Resoluti®®7 had indeed been taken in 1993
and 1998 After Iraq failed to co-operate with UN inspectétsSecurity Council
Resolution 1441 (1992) was adopted, recalling Reswols 678 and 687 and warning
Irag that it would face ’'serious consequences’ tifcontinuously violated its
obligations’® However, Resolution 1441 did not use the wordialj hecessary
means’ and Russia and France took steps to renooveifations from the draft that
could permit an automatic unilateral use of foft&herefore Resolution 1441 could

not authorise the war against Iraqg.

The Attorney-General of the UK thus claimed thas®letion1441 would give Iraq a
final opportunity to comply with the continuous igjaitions of Resolution 68%.He

held that Resolution 687 would not terminate buy auspended Resolution 678. A
material breach of Resolution 687 would revive thehority to use force under
Resolution 678. The Security Council would haveedained that Irag remained in
material breach of Resolution 687 and thereforeolésn 678 would have revived.
In consequence, Resolution 1441 would only reqaireport and a discussion within
the Security Council of Iraq’s shortcomings, butt ram additional decision to

authorise forcé&?

This line of argument is not convincing. On the tiaad, the purpose of Resolutions
660 and 678 was to get Iraq out of Kuwait. They damt mention the regime
chang&® that was anticipated in 2003 by the US and the®Bomething that could
not have been authorised in 1991 by Resolutionsa®@0678 could not be revived in
2003. On the other hand, Resolution 1441 as this barsa claimed revival must be
interpreted in the light of its context, its objees, its purpose, and in good fafth.
Paragraph 4 provides that if Iraqg failed to complth its obligations, ‘this resolution
shall constitute a further material breach of Isagbligations and will be reported to

" McGoldrick (n 7) 56.

8 Sands (n 70) 184.

" UN Security Council Resolution 1441 (2002).

8 Sands (n 70) 192.

81 United Kingdom Attorney-General, Lord Goldsmith7(#).
82 United Kingdom Attorney-General, Lord Goldsmith71).
8 sands (n 70) 189.

8 sands (n 70) 183.

% sands (n 70)191.
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the Council for assessment’. The requirementagsessment’ by the Council could
only met by a meeting of the Security Council tauld decide on the situation of
Irag and that also would consider whether Iragsavéour was sufficient to justify
military sanctions. A report to the Security Counas such is not sufficiefit.
Therefore, Resolution 1441 was not a revival ofahthorisation to use foréé.and
the military sanctions imposed against Iraq coudd Ime based on an explicit UN
Security Council resolution.

2. Ex post authorisation through acceptance

In practice it has been claimed that use of foragdaut a UN Security Council
mandate could be authoriser posthrough acceptance by the UN Security Council.
In this case the use of force would have to be idensd legalex tunc Discussed
examples include ECOWAS’ military intervention imbkria in 1990 and NATO’s
air campaign in Kosovo in 1999.

2.1. ECOWAS and Liberia

In Liberia, ECOWAS miilitarily intervened without iog explicitly authorised to use
force by the UN Security Council in order to end thuman rights violations during
the civil war® Following the military intervention, the UN Seityr Council
commended ‘ECOWAS for its efforts to restore peasmgurity and stability in
Liberia’.?®> ECOWAS' initiative generated hardly any internatb oppositiof" and
has therefore been referred to as one of the famples of uncontested implicit UN
Security Council approvaf. Nevertheless, according to the above outlineerizit a
retroactive authorisation contradicts the systemtlod United Nations. Thus

ECOWAS'’ action in Liberia might have been legitim&iut not legal.

8 Sands (n 70)191, 192.

87 Sands (n 70) 192.

8 De Wet (n 34) 299- 301 & 304-308; Lobel and Ra(me59) 132.

8 Lobel and Ratner (n 59) 132.

% UN Security Council Resolution 788 (1992) para 1.

%1 C Greenwood, ‘International Law and the NATO Imetion in Kosovo' (2000) 49 International
and Comparative Law Quarterly 929.

%2 obel and Ratner (n 59) 132. For a more critidalwsee De Wet (n 34) 299-301.
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2.2. NATO and Kosovo

During the later stages of the Kosovo crisis néar énd of the 19905, the UN
Security Council adopted Resolution 1160 in 1988yhich it called on the Federal
Republic of Yugoslavia to ‘achieve a political sidm to the issue of Kosovo’ and
also called upon the Kosovar Albanian leadershipaademn all terrorist actioH.
The resolution emphasised ‘that failure to makestwoictive progress towards the
peaceful resolution of the situation in Kosovo wilad to the consideration of
additional measures$® Although the resolution was adopted on the bas@hapter
VII of the UN Charter, the Security Council failéal determine a threat to the peace
according to Article 39 UN Charter, due to Russ@position”°

The situation worsened quickly. The Yugoslav Arnmg ahe Serbian security forces
employed excessive military force which resultedlange numbers of civilian

casualties, the displacement of large amounts oplpeand an enormous flow of
refugees” The Contact Group for the Former Yugoslavia agteatie imposition of

new sanctions against the Federal Republic of Ylag@s— again with the exception
of Russia® In light of the use of force by Serbian securigygpnnel, some states felt
the need for more robust action and consideredtakes. They wanted a Security
Council resolution authorising the use of foréélowever, Russia again signalled its

disagreement®®

In September 1998, the Security Council adoptedolRtsn 1199 that finally
determined that ‘the deterioration of the situatiorKosovo’ was ’'a threat to peace
and security in the region®* During the debate in the Security Council, it beea

obvious that Russia was of the opinion that Regoiut 199 did not consider the use

% For a detailed analysis of the events see T GaziATO Coercive Military Activities in the
Yugoslav Crisis (1992 — 1999)’ (2001) 12 Europeanrdal of International Law 391-435.

% UN Security Council Resolution 1160 (1998) para.1,

% UN Security Council Resolution 1160 (1998) para 19

% Krisch (n 45) 79.

B Simma, ‘NATO, the UN and the Use of Force: Lefyapects’ (1999) 10 European Journal of
International Law 6.

% Simma (n 97) 6.

% Krisch (n 45) 80.

19 Simma (n 45) 6.

191 YN Security Council Resolution 1199 (1998).

264

www.manaraa.com



of force, despite its reference to Chapter ¥fland that Russia would veto any draft
resolution authorising the use of for@.The US on the other hand stated that
NATO was considering military measures to ensureg@ance with Resolution
1199 if need bé&® Thus, the UN Security Council was paralysed. Alio the
gateway to Chapter VII measures had been openedghrthe determination of an
Article 39 UN Charter situation, no further resabuat could follow authorising the
use of forcé®

In October 1999, NATO Secretary General Solanadtttat NATO was prepared to
threaten and to use force to end the humanitarastrophe in Kosovo without
another UN Security Council resolution authorisitihg use of force, which was
unlikely to be adopted in the near futd?®.In the days following the NATO
announcement, a cease fire was established andwiheHolbrooke agreements
between FRY and OSCE as well as between FRY andONWEre concludetf’
The Security Council formally endorsed the agredmehrough the adoption of
Resolution 1203 (1998), acting under Chapter VU agaffirming that the situation
in Kosovo would represent a ‘continuing threat teage and security in the
region’!®® Gradually, violence again increased and the humaan situation
worsened. After numerous threats, NATO started ngeaof air strikes in March
1999'%°

The NATO air campaign to end a humanitarian catpbe was both supported and
condemned. One of its supporters included the EBaofnion (although the EU did
not participate in the use of forcef. Russia, Belarus and India prepared a draft
resolution that was intended to condemn the aikestr but this failed to be

adopted!* In the absence of an explicit UN Security Couneslolution authorising

192 Gazzini (n 93) 405.

1% Simma, (n 97) 7.

1% Gazzini ( n 93) 405.

1% Simma (n 97) 7.

1% Simma (n 97) 7.

197 See Simma (n 97) 7.

198 N Security Council Resolution 1203 (1998).
199 Gazzini (n 93) 407.

10 Krisch (n 45) 83.

1 Krisch (n 45) 84.
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the use of force, justification was sought in tleetdne of humanitarian intervention
but also in an impliciex postauthorisation through the UN Security Couri&ilin
June 1999, the UN Security Council adopted Reswiuti244, which established an
international security presence under the ausmitése United Nations made up of
states and relevant international organisationeyTWwere authorised to use ‘all
necessary means’ in order to fulfil the responisied enumerated in paragraph 9 of
Resolution 1244* These responsibilities included the

[d]eterring [of] renewed hostilities, maintainingida where necessary
enforcing a ceasefire, and ensuring the withdraavel preventing the
return into Kosovo of Federal and Republic militargolice and

paramilitary forces*

As the use ofall necessary means’ is textually linked to theufattasks of the
security presence it is not however convincingnterpret Resolution 1244 as ar
post authorisation to use force. Although the UN Sdgufouncil appeared to
approve of the results of the NATO air campaigre tlesults needed to be
distinguished from an approval of the me&fs.

3. Rejection of condemning the use of force

It has also been argued that the UN Security Cdanejection of condemning the
use of force can be interpreted as the authorisédi@se force. Examples include US
action in Cuba and NATQO'’s air campaign in Kosovo.

3.1. USA and Cuba

During the Cuban crisis in 1962, the US argued thawvas not explicitly but
nevertheless implicitly authorised to stop Soviessels approaching CubA. It
based its claim on the silence of the UN Securibpii@il. After all, the Security

Council would not have voted on a draft Soviet hatson that was aimed at

12 For a discussion see Simma (n 97) 10; Blokk&5)n546; V Gowlland-Debbas (n 38) 374, De
Wet (n 34) 307.

13 UN Security Council Resolution 1244 (1999) para 7.

14 UN Security Council Resolution 1244 (1999) pai) 9

15 Krisch (n 45) 85, 86.

1161 obel and Ratner (n 59) 131.
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condemning the American actiot. However, since the Security Council also did
not vote on a draft US resolution that was desigwedpprove American action, it
becomes quite obvious that inaction of the Sec@iyncil cannot be interpreted as

an authorisation to use fort¥.

3.2. NATO and Kosovo

Similarly, the NATO air campaign in Kosovo couldtroe justified on the basis of a
failed attempt to condemn NATO in the UN Securityu@cil through the adoption
of a draft resolution initiated by Rus<id. In the case of Kosovo, this is even more
apparent as the motivation to vote against the @omation of the unauthorised use
of force through NATO necessarily resulted not frthra wish to approve the use of
force but rather from the fear that support fordnaft resolution could be interpreted
as support for the ongoing events in Yugoslafian general, Chapter VIl of the UN
Charter asks for a positive decision authorisirgguke of force anthot the absence
of a negative oné*!

4. Explicit disapproval as implied  ex post authorisation - The symbolic
condemnation by the Security Council in conjunction with the absence

of sanctions — the case of Israel and the Osirag nu  clear reactor

It has even been held that explicit disapprovatheyUN Security Council can lead
to implicit consent. The example discussed undsrhbading is Israel’s air strike of
1981 against the Osiraq nuclear reactor in Iragvas$ claimed that Israel’s use of
force would have been implicitly authorised by ®ecurity Council, although the
organ had strongly condemned the use of force ¢fir®esolution 487 in 198% It

17| obel and Ratner (n 59) 131.

18| obel and Ratner (n 59) 131.

119 Krisch (n 45) 86.

120 Krisch (n 45) 84, 86.

121 Krisch (n 45) 86; Rejecting the retroactive auiation of the air strikes, see also P Van Walsum,
‘The Security Council and the Use of Force: Thedsasf Kosovo, East Timor, and Iraq’ in N

Blokker and N Schrijver (edsJhe Security Council and the Use of Force: Theany Reality — A
Need for ChangefMartinus Nijhoff Publishers, Leiden 20067 .

122 A D’Amato, ‘Israel’s Air Strike upon the Iragi Nigar Reactor’ (1983) 77 The American Journal
of International Law 584-588; For a critical dissios see Lobel and Ratner (n 59) 132.
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was argued that this condemnation would have basglypsymbolic as no sanctions

or penalties would have been imposed against 15rael

In sum, the system of vertical, centralised lanoertgment of the United Nations as
a system of collective security, together with giemeral competence of international
institutions to delegate powers subject to certaimditions, asks for an explicit aad
priori mandate to use military force by the UN Securitgu@cil. The system of
collective security and the law of internationadtitutions qualify the silence of the
UN Security Council in the sense that anythingdouexplicita priori mandate must
be interpreted as a non-authorisation of the uderoé. Taking this reasoning a step
further, non-authorisation of the use of force rsetedbe interpreted as the refusal by
the community of member states to impose militaagcsions. International actors
that base the use of force on anything but an @xpJiN Security Council decisions

thus violate their obligations under the UN Charter

Part 4

How does the silence of the UN Security Council aff ~ ect non-members of

the United Nations such as the European Union?

Now that it has been established that only an eixg@ipriori UN Security Council
mandate grants UN member states with the rightse farce, we need to address
how non-UN member states are affected by this aggam Are international actors
that are not members of the United Nations — eitleeause they choose not to be or
because they do not fulfil the membership critéka the European Union — free to
use military force, even when the UN Security Coludm@as not adopted an

authorising resolution?

In respect of non-UN members, the argument that Ieerstates have renounced
their power to enforce international law horizohytah favour of the creation of a

central organ whose task it is to decide in anailje manner about the use of force
based on values the members of the community hgreed to loses it strength. Non-

UN members have not consented to the system o&atmlé security and are

123D Amato (n 122) 586.
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therefore not bound by its rules, unless thesesraterely codify principles of

customary international law.

The prohibition of the use of force as the corrmrstof the UN Charter as well as
some of its exceptions have acquired the statasistbmary international I8¢ and
are thus binding on all subjects of internatioaa¥,| whether they are members of the
United Nations or not and whether they are stata@sternational organisations like
the European Union. It has been held in chapter fitxat in particular the
authorization of the use of force through the Siég@ouncil in the absence of a

standing UN army has acquired the status of cugtpmgernational law.

The European Union, as an emerging internationhiany actor that is prepared to
engage in peace-enforcement without the consethiteofarget state, needs therefore
to seek authorisation from the UN Security Councibrder to make use of military
measures lawfully. The authorisations of non-UN rbhera need to fulfil the same
criteria as the authorization of UN members. All @Wcurity Council authorisations

need to be explicit ana priori.

To conclude, anything but the explicit aagriori authorisation by the UN Security
Council to use force is equivalent to the silentthe UN Security Council. Non-UN
members like the EU are bound by the silence ofiNeSecurity Council which is
equivalent with the refusal to authorise the ustoafe. The EU would act illegally if
it engaged in the use of military force when the 8Bcurity Council has not yet
adopted an authorising resolution. Therefore, tbenBeds to obtain a UN Security
Council mandate before it can lawfully engage inust military crisis management
operations without the consent of the target steiger the auspices of the EU’s
common security and defence policy.

124 See chapter four.
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Part 5

Silence within the EU’s common security and defence policy

When turning to the relationship between the Eusop®nion, the member states
and the use of force, the questions that need tadoeessed are whether member
states are free to use national military sanctibmo agreement has been reached
within the common security and defence policy orethler silence within the
common security and defence policy has to be indéed as a rejection of the use of
military measures. Would this rejection be equintil® a positive Council decision
rejecting the use of force and could it therefasastrain the member states in their
domestic foreign policies? As illustrated in chapteee, Council decisions adopted
within the framework of the common security andethee policy are binding on the
member states. Therefore the next part will examihether member states are free
to act as they please if the EU cannot agree ammanon stance, as in the case of
Irag in 2003.

The war against Iraq in 2003 has been one of th& prominent examples so far in
which the European member states failed to cootelitheir domestic foreign

policies and thereby prevented the European Umniam Speaking with one voice on
the international scene. The experience of a divieirope that was unable to
exercise its potential political weight in the wibias decisive in the drafting of the
European Security Stratelfy that aimed to provide Europe with a strategic epac

as explained above in chapter two.

According to the above developed argument thahc#dn legal terms needs to be
interpreted within its legal context, the interpaitéin of silence within the common
security and defence policy is influenced by theureaof the system of the common
security and defence policy itself. It will be showhat, unlike the United Nations,
the European Union cannot be characterised astansys collective security. The

argument put forward in relation to the United NMat that member states have

125 European Council A Secure Europe in a Better World: European Seg@itategy Brussels, 12
December 2003 <http://www.consilium.europa.eu/usftonsUpload/78367.pdf 11[hereinafter
European Security Stratepy
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renounced their power to use force in favour of cbmpetence of the UN Security

Council does not have an equivalent within the EU.

However, silence within the common security andedeé policy could be qualified
by past decisions. CSDP Council decisions are bqndn member states as shown in
chapter three above. If it would be possible torprthat decisions adopted within the
common foreign and security policy are capablerofipcing binding effects for the
future and not just for the occasion for which tineywe been adopted, silence within
the common security and defence policy would haveetinterpreted in light of past
decisions. Therefore the next sections will addrb&s loyalty obligation of the
member states within the sphere of the common gg@nd defence policy and the

development of aacquis securitairehrough past practice of the European Union.

1. The structure of the common security and defence policy

The interpretation of the meaning of silence witthe common security and defence
policy has to start with the structure of the comnsecurity and defence policy
itself. Unlike the United Nations, the member sdad&l not intend to create a system
of collective security. They did not choose to teea strong centralised organ that
was empowered to decide with binding force, basedlgective values shared by
the community of member states. On the contrary,iember states are still the
driving forces behind the decisions adopted in@oeincil as illustrated in chapter
two above. EU member states have been unwillirtgatesfer their sovereign power
on security and defence issues to the EuropeannUras these matters are
considered to lie at the very heart of state sagetg. Council decisions involving
the use of military force can only be adopted by timanimous decision of all EU
member states. Once the EU member states decidéeofaunch of an EU-led
military operation, they are legally bound by thespective Council decision.
However, EU member states are under no duty t@ @ptecific topic on the Foreign
Affairs Council’s agenda or to cast a vote on acHjgecrisis management topic.
Nevertheless, the principle of systematic coopenatihe loyalty obligation and the
gradual development of ascquis securitairemight be capable of qualifying the

meaning of silence within the common security aefidce policy.
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2. The principles underpinning the common security and defence policy

— the principle of systematic cooperation and the p rinciple of loyal
cooperation

The principle of systematic cooperation states thatmember states ‘shall consult
one another within the European Council and thenCibwn any matter of foreign
and security policy of general interest in ordedétermine a common approactt.
The wording of Article 32 LTEU indicates throughethsage of the word ‘shall’ that
the member states are under an obligation to infanth consult each other. The
principle of systematic cooperation entails theati®g obligation for the member
states not to go public with domestic positionsG8DP matters of general interest
before the matter has been discussed within theRCf&nework first?’ Matters of
general interest have to be determined not fronp#rspective of the member states
but from that of the European Union. When a tapisecurity and defence policy of
general interest to the Union is concerned, the begmstates are not free to act as
they please but are under the obligation to cormudt another in the forum of the

Union in order to enable a common approach.

However, the principle of systematic cooperatioreddmot indicate that member
states have to consult until they reach eithersatige or a negative decision within
the Council. It merely requires them to provide thgportunity for a potential

common approach. The extraordinary meeting of tineeks European Council in
respect of the war against Iraq in 2003 fulfilsstheriteria. If a common approach
cannot be reached, member states can opt for emilahational measures. In
consequence, the principle of systematic cooperatiewed independently is not
strong enough to conclude that silence within tbenmon foreign and security
policy has to be interpreted as a rejection of ismpg military sanctions by the
Council which would be constraining member stateghie adoption of national

decisions.

2% Article 32 LTEU.

127.C Hillion and R Wessel, ‘Restraining External Catgnces of EU Member States under CFSP’ in
M Cremona and B De Witte (ed§U Foreign Relations Law: Constitutional Fundamésit&ssays

in European Law{Hart Publishing, Oxford 2008) 82.

272

www.manaraa.com



According to the principle of loyal cooperation,tiste 24(3) LTEU is more specific
than the general obligation of the member statdslfib Treaty obligations and the
principle of sincere cooperation as expressed iticlar 4(3) LTEU®® since it

requires that the member states

shall support the Union’s external and securityigyolactively and
unreservedly in a spirit of loyalty and mutual dality. The Member
States shall work together to enhance and devékep mutual political
solidarity. They shall refrain from any action whics contrary to the
interests of the Union or likely to impair its effeveness as a cohesive
force in international relations.

The use of the term ‘shall’, indicates that the rhenstates are obliged to act loyally
and to cooperate. The mandatory character is unddrthrough the requirement that

the member states must support the Union’s poéctively’ and ‘unreservedly’.

The loyalty obligation involves both positive andgative obligations. The positive
obligation asks the member states to work togedbsvely to enhance and develop
the Union’s external and security policy. The nagabbligation requests that the
member states refrain from any action which runster to the interests of the EU
or is likely to infringe its effectiveness. In cawsence, the principle of loyal
cooperation in combination with Council decisiomsstrains the member states in

the conduct of their domestic foreign policy aswha@bove in chapter three.

In relation to the question of how silence withive tcommon security and defence
policy is interpreted, the principle of loyal coogon indicates that member states
might have to seek guidance in the general forpmity interests of the EU. These
interests are expressed in political statementhédyHigh Representative for Foreign
Affairs and Security Policy and the President & Huropean Council. Depending on
this information, member states are aware of tlieialf line of European external

policies and should know whether the EU is antiifmp adopting economic

128\ Wessels and F Bopp, ‘The Institutional Architeetof CFSP after the Lisbon Treaty —
Constitutional Breakthrough or Challenges Ahead®@08) Research Paper No. 10, Challenge — The
Changing Landscape of European Liberty and Secshitp://www.ceps.eu> 12.

273

www.manaraa.com



sanctions or is interested in conducting a crissmagement mission. Member states
are under an obligation to act accordingly; otheewnthey violate the negative
obligation stemming from the principle of loyal @ation. Nevertheless, this
principle viewed on its own is not sufficient toalifly silence within the common

security and defence policy with particular meaning

The next section will look at the gradual developt& anacquis securitairehat in
conjunction with the duty of loyal cooperation mighe capable in the future of
opening silence within the common security and miede policy to a narrow
interpretation. If silence within the CSDP can béeipreted to have a particular
meaning, then this silence could be binding onntleenber states and comparable to

a positive CSDP Council decision.

3. The development of an acquis securitaire

The European Union undertakes more and more enaisagement missions all over
the world. The development of a strategic cultunbamced through the lessons
learned in these missions will gradually developaaquis securitaire Comparable
to theacquis communautaireghe EU and the member states will develop pattefn
behaviour and create expectations for acting itasemways when confronted with
certain types of conflict or crisis. Models will enge in which the EU prefers merely
to impose economic sanctions, or when the EU va# a combination of different
policy tools or when the EU will use specific typef civilian or military crisis
management missions. Future patterns could emengghwill determine when the

EU is prepared to engage in a military intervention

The development of aacquis securitairels evolving. It could reach a stage that
member states and EU institutions are in the osii forecast European reactions
to international crises. They could be aware of lle&vEU usually reacts to a certain
international crisis - due to political statemenmade in the past and due to past
practice of the EU in a similar situation. In aeg&e this, the member states would
be in the position to interpret the silence of @auncil within the common foreign

and security policy of which the CSDP forms an gné part. They would be aware
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whether a Council decision is likely to be adopitedhe near future or whether the
EU as a whole is unlikely to impose measures ondhua crisis management
operation of a civilian or military nature. Therefothe development of ascquis
securitairehas the potential to restrict member states iim theice of foreign policy

instruments even before a CFSP Council decisiorbbas adopted.

The development of aacquis securitairds still at very early stages but it will be
argued in the following section that the more thedpean Union acts as a crisis
management actor, the more its member stateg)siisutions and third parties will
expect the Union to act in a certain way when fag#ll a certain type and a certain
gravity of crisis or conflict. The development af @acquiscannot be prevented and it
is desirable for the build-up of a unique Europédentity in international crisis
management. The purposes ofanguisare to ensure continuity and to preserve a
core of values, concepts and principles of the tamtly evolving European Union as
an external actd®® By ensuring consistency tlequisalso generates an impulse for

future EU external actiotr®

3.1. The implications of the development of the acquis securitaire

The assumption that the development ohaquis securitaires ongoing entails two
consequences for the member states and for theucbid their national foreign
policies. First, the member states of the Europgdsaion will find it more difficult to
act unilaterally before a Union decision within tbemmon security and defence
policy has been taken if they are aware that ttlemestic action is contrary to an
established line of the practice of the Europeaioklr-or example, if member states
are aware that the EU usually reacts to a certasisdy imposing first economic
sanctions or by using diplomatic tools, or if tHayow that the EU adopts a certain
strategy in relation to particular countries, faxample in light of the EU’s
neighbourhood policy, member states will find itlipcally challenging to justify

unilateral behaviour that is contrary to or moreese than the expected common

1291 Azoulai, ‘TheAcquisof the European Union and International Orgariseti (2005) 11 (2)
European Law Journal 196, 197.
130 Azoulai (n 129) 197.
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European approach® If they are completely unbound and act as theyasge
although they have reason to expect a common Eanogeproach in the near future,
member states will have it in their power to cresit®ations that could not be
reversed by a European approach. They could praienEU from speaking with
one voice and they could undermine the valuesraste and strategies that the EU
usually pursues with its external relations. Insthiegard, the duty to act in
accordance with thacquis securitairef the European Union could be reinforced by

the above discussed duty of cooperation.

Second, if they are aware from previous experiertbés the EU is likely to
contribute with an EU-led operation in a similarsig, member states will find it
more difficult to justify their involvement in thsettlement of this crisis outside a
European framework, and to act only within NATQe tBN or an ad hoc coalition of
states. This is even more so in the light of theemné practice of the EU as a crisis
management actor. At each stage of the decisionngngdrocess behind the launch
of European crisis management missions, a disqusskes place about the role that
the EU should assume in a particular conflict. il e discussed whether the EU
should start an independent EU-led operation oavits or in cooperation with other
international actors or whether the European merstag¢es should rather contribute
their troops to missions under the auspices ofdNe NATO or an ad hoc coalition

of states or international organisations outsiéei@pean framework insteatf.

3.2. Sources behind the development of an  acquis securitaire

The development of aacquis securitairevithin the European Union is the product
of several mixed influences. It is motivated by ifpcdl documents such as the

European Security Strategf 20032 but derives one of its biggest impetuses from
the actual implementation of the common security defence policy through crisis

131 The development of a particular strategy towagttain states is not unknown to the European
Union. With regards to democracy, the rule of lawl Auman rights, the EU has for example defined
a coherent strategy for its future relations withiratries of south-east Europe. See on this topic B
Brandtner and A Rosas, ‘Human Rights and the EatdRelations of the European Community: An
Analysis of Doctrine and Practice’ (1998) 9 Eurapdaurnal of International Law 479.

32T Hadden (ed)A Responsibility to Assist: EU Policy and PraciiceCrisis-Management
Operations under European Security and Defenceciolh COST RepofHart Publishing, Oxford
and Portland, Oregon 2009) 46.

133 European Security Stratedy 125).
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management missions in practice. In addition, treafly on European Union entails
legal provisions that indicate the existence ofaaquis securitaire Lastly, the
international law principle of good faith suppottse idea of a growingcquis

securitaireagainst which future EU action has to be measured.

3.2.1. The European Security Strategy of 2003 as a benchmark for future
military crisis management action

The European Union has developed a distinctive takeecurity that is based on
European values and interédt The European Security Strategf 2003 is the first
strategic document of the European Union that cof@reign policy as a whole. It
sets out the key threats and challenges faced byUmhion and the strategic
objectives the EU intends to use in order to addtiesses threats. The ESS does not
provide operational guidelines but it sets outghaciples that should guide the EU
in its actions in order to ‘advance the EU’s sdguimnterest based on [the core
European] values™® The values and principles that distinguish the fEin other
security actors are its strong emphasis on the gtiomof human rights and the call

for effective multilateralisni>® The ESS states that the

best protection for our security is a world of wgtlverned democratic
states. Spreading good governance, supporting Isacid political
reform, dealing with corruption and abuse of povestablishing the rule
of law and protecting human rights are the bestnsied strengthening
the international order’

134 General Secretariat of the Council of the EU, [&$m‘Report on the Implementation of the
European Security Strategy: Providing Security ichanging World'Brussels, 11 December 2008,
S407/08, 2 [hereinaftd&SS Implementation Report 2008

135ESS Implementation Report 2008134) 3. For a detailed discussion of the ESSSsBiscop,
‘The ABC of the European Union Security Strategml#ition, Benchmark, Culture’ in S Blockmans
(ed), The European Union and Crisis Management: Policgt hagal AspectéT.M.C. Asser Press,
The Hague 2008) 55-73.

136 A De Vasconcelos (ed), ‘The European Securityt&gw2003-2008: Building on Common
Interests’ (February 2009) ISS Report No. 5, EUitute for Security Studies
<http://www.iss.europa.eu/uploads/media/ISS_Repérpdf 33.

137 European Security Stratedy 133), 10.
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The implementation Report of the European Secu8tyategy of 2008 also
emphasises the EU’s commitment to Responsibility to Protecis agreed on the
2005 UN Wold Summtt® and provides that

[[Jasting solutions to conflict must bind togetradt regional players with
a common stake in peace. Sovereign governments naist
responsibility for the consequences of their agtiamd hold a shared
responsibility to protect populations from genocider crimes, ethnic
cleansing and crimes against humanity.

With regards to effective multilateralism, tB®iropean Security Strategfates that
the EU is

committed to upholding and developing Internationlahw. The
fundamental framework for international relatiossthe United Nations
Charter. The United Nations Security Council hag tprimary
responsibility for the maintenance of internatiopalace and security.
Strengthening the United Nations, equipping itulfilfits responsibilities
and to act effectively, is a European priofity.

The values and interests the EU aims to basetitsnagn as an international security
provider will need to be put into concrete formsthg European Union in the actual
undertaking of its missions. By doing so, the EUIl wradually define what it

actually means when referring to such vague tersnBuanan rights promotion or
when it calls for effective multilateralism. Thetaal military crisis management
practice of the EU will shape its profile and willild up its portfolio. Not only

European member states but also third partiesydimd) states and international or
regional organisations, will develop an understagdif when the EU is likely to act
and whether the EU is more likely to start ‘justtigilian mission or whether they
can expect the support of a military operation drsb whether force is going to be
used merely for self-defence and to protect cingiar whether the operation will
have a strong and robust mandate. The gradualajaweht of a pattern for how the

EU will act when faced with a certain crisis iseg#al in building up amcquis The

138 De Vasconcelos (n 136) 6.
139 ESS Implementation Report 2008134) 2.
190 European Security Stratedy 133) 9.
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creation of amcquis securitairas crucial for the build-up of the EU’s legitimacy

and identity as an international security provider.

3.2.2. The development of an acquis securitaire and its foundations in

the EU legal order

Unlike the development of thacquis communautairéhat was driven by the case
law of the European Court of Justice, #xjuis securitairewill predominantly be
shaped by the EU’s practice as an internationalrgg@rovider, due to the lack of
jurisdiction of the European Court over the comnforeign and security policy,

including the common security and defence policy.

The development of aacquis securitairenevertheless has a basis in the Treaty on
European Union. Article 32 LTEU refers to a comnapproach in matters relating
to the common foreign and security policy and iatks that the development of an
acquis securitairas viewed as a prerequisite for the Union to dsseinterests and
values on the international scene. When read s Way, Article 32 LTEU also
shows that the development of aequis securitaireis driven forward by the
European Council and the Council; and that Europestitutions and bodies as well
as member states have to follow their policy gused when putting the common

foreign and security policy into concrete forms.

According to Article 32 LTEU

Member States shall consult one another withinEheopean Council

and the Council on any matter of foreign and ségynolicy of general

interest in order to determine a common approadifor® undertaking

any action on the international scene or entenmg any commitment
which could affect the Union’s interests, each Mem®tate shall consult
the others within the European Council or the Cduiember States
shall ensure, through the convergence of theioasfithat the Union is
able to assert its interests and values on theniatienal scene. Member
States shall show mutual solidarity.

When the European Council or the Council has ddfiaecommon

approach of the Union within the meaning of thestfiparagraph, the
High Representative of the Union for Foreign Af§aand Security Policy
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and the Ministers for Foreign Affairs of the Memb8tates shall
coordinate their activities within the Council.

The development of a;cquis securitaires not only ongoing but it is also desirable
from a European perspective. If the EU can tramsfds values and interests into
concrete policy guidelines, it will make its foreigand security policy and its
common security and defence policy more effectiViear foreign policy goals will

also enhance the coherence of the EU’s externatiork competences that are
scattered over different policy sectors but formt p# the EU’'s comprehensive

concept of crisis management.

3.2.3. The development of an acquis securitaire and the principle of
good faith

The development of aracquis securitairecan also be supported from an
international legal perspective. The European Unémjoys international legal
personality and as an international organisatiors isubject to general rules of
international law. The principle of good faith,time form of equitable estoppel, asks
the European Union not to act contrary to the ilegite expectations it has created
through its previous behaviour. Therefore, the nmtbeeEuropean Union engages in
crisis management missions, more concrete pattarits behaviour will develop.
These patterns will reveal when the EU considensidru rights violations grave
enough to support a mission and they will show wdwatditions have to be met for
the EU to engage in different forms of the usean€¢, ranging from peace-keeping,

humanitarian missions and peace-enforcement.

3.2.4. The duty of loyal cooperation

The argument put forward here that member statesarstrained in the conduct of
their domestic foreign policies through the develept of anacquis securitairecan
be reinforced by their duty of loyal cooperatiorheTduty of loyal cooperation has
been used in the context of the EU’s externaligriatand in particular regarding the
Union’s competence to conclude international agesgmto argue that even if the

EU has not yet exercised its external competenemlver states must step away
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from any measure that would undermine the futuer@se of Union competend?.
The duty of cooperation in the context of the E&lernal relations is linked to the
general goal of achieving unity in the EU’s intdromal representation. This motive
has been influential in creating broad and exckigturopean competences for the
conclusion of international agreements and theoghiction of a European role for
the adoption of economic sanctions in order to @vdiffering and therefore
ineffective unilateral member state sanctions. ilme Iwith this reasoning, the
development of aacquis securitair@nd the constraining effects it could produce on
member states’ domestic foreign policy choices @¢anhance the EU’s ability to
speak with one voice in the international arenaciwiwill increase the effectiveness
of the use of force by the European Union and coutdrn strengthen the legitimacy

of the EU as an international military crisis mag@agnt actor.

The gradual development of anquis securitairevill help to define how the silence
of the EU in the common security and defence patay be interpreted. However,
the development of thacquis securitaireas a political concept is not yet advanced
enough to constrain European member states leigaltheir domestic foreign policy
choices. So long as the Council has not adoptedsitiye decision within the
common security and defence policy, member statedrae to act as they please;
even if that means that they prevent the EuropeaioriJfrom speaking with one

voice on the international scene.

Conclusion

By using a speculative approach, it has been aqurestihow silence in the context of
the use of force needs to be interpreted. Silemagenerally too vague to be of any
legal value unless it can be qualified in a certadty. This qualifying act needs to be
found in respective legal systems. In the contdxthe United Nations, only an

explicit and a priori obtained UN Security Counaillandate corresponds to the
system of collective security, the general law mikinational institutions and the

non-delegation doctrine. Thus, anything but an iexplUN Security Council

141 A Tizzano, ‘The Foreign Relations Law of the EUnBeen Supranationality and
Intergovernmental Model’ in E Cannizzaro (€tihe European Union as an Actor in International
RelationgKluwer Law International, The Hague 2002) 139.
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mandate to use force needs to be interpreted asildmece of the UN Security
Council. In turn, the silence of the UN SecurityuBoil must be interpreted as a

refusal to authorise the use of force.

It has been tested in the context of the EU’'s commecurity and defence policy
whether silence can be interpreted as constraitiegnember states in the conduct
of their domestic foreign policies. Although ther&pean Union is slowly building
up anacquis securitairethrough its crisis management missions in pragctibes
political concept is not yet mature enough to padevsilence in the context of the
CSDP with a precise legal meaning. Silence in thmon security and defence
policy cannot therefore limit the EU member statesheir national foreign policy

choices.
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Chapter 8: Conclusion - The European Union as an em erging

international military actor

Since the common security and defence policy becapeational in 2003, the
European Union has launched and conducted ningamilicrisis management
operations all over the world. Some of these missiwere carried out at the request
of the United Nations. All of them were conducteithvthe consent of the host state.
The European Union is slowly taking on more resfmlitsees as an international
security provider. With Operation Atalanta off tBemali coast, it undertook its first
naval operation. Although it has not yet engagegeaace-enforcement operations,
the European Union has the legal capacities atisggsosal and the political will to

engage in more robust interventions.

The use of force by the European Union generatesvaber of questions for the EU
legal order itself, for the EU’s relationship witls member states and for its place
within the international community (and, in parteny for its relationship with the
United Nations).

At the beginning of the European project, it washinkable that the EU could

engage in the use of force. Chapter two of thissithalescribed the historic
development of the European legal framework forube of force and demonstrated
that the creation of a European security and defgraticy was characterised by
many set backs and cooling off periods. It largégveloped outside the Treaty
framework through a bottom-up approach that latsrame codified. The European
Union made most progress in security and defendgersan the aftermath of an

international crisis. Faced with its inability teact to the conflict in the Former
Republic of Yugoslavia on its doorstep, the Europ€auncil meeting in Cologne

decided that

the Union must have the capacity for autonomousmcbacked up by
credible military forces, the means to decide ® tiiem, and a readiness

to do so, in order to respond to internationaligngithout prejudice to
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actions by NATO. The EU will thereby increase itslity to contribute
to international peace and security in accordanitke the principles of
the UN Chartef-

Following the war against Iraq during which the Eduld not speak with one voice
and thus fell short of exercising its political et in the world, theEuropean
Security Stratedywas supposed to provide the EU with its firstteggac concept.
The ESS indicates a unique European approach twitsed his distinctive approach
is characterised through a comprehensive conceptrigis management that
approaches different dimensions of security inrdegrated way and in a multilateral
setting.

The European Union is now equipped with militarypailities, procedures and
structures for military crisis management missioinsthe absence of a European
army the EU depends on capable and willing memtages to make their military
personnel available to it. The member states atedegally obliged to contribute
troops to EU-led operations. Nonetheless, chapteetdemonstrated that European
member states are legally obliged to support théodn common security and
defence policy actively and that they are not sspddo undermine the success of an
operation through their action or inaction. In dubeh to their loyalty obligations,
member states are also bound by Council decisiatis which crisis management
operations are launched and conducted. Admittetlly,binding nature of Council
decisions is limited: they can only be adopted lbyyanimous decision. Furthermore,
member states do not have to put a topic on thedagef the Council and can thus
prevent a common approach to a crisis. Even whenatiopted, a Council decision

can be phrased in very vague terms and therefave lom for national measures.

Nevertheless, once they have voted in the Counw@imber states are bound by

Council decisions. The member states are, on tieehand, under an obligation to

! Cologne European Council, Presidency Conclusi®asd 4 June 1999, Annex |European
Council Declaration on Strengthening the Commonapean Policy on Security And Defeppara 1.
2 Europan Council,A Secure Europe in a Better World: European Seg@itategy”Brussels, 12
December 2003 ktp://www.consilium.europa.eu/uedocs/cmsUploadé733df.
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support the Union’s policy actively and, on theesttthey are under an obligation to
refrain from any unilateral or multilateral actiotigt could undermine the respective
Council decision adopted in the context of militamysis management operations.
Their binding nature is enhanced and reinforcedthsy principle of systematic
cooperation and the principle of loyal cooperatigithough they are reluctant to
lose some of their powers in the highly sensitivddé of security and defence,
chapter three has demonstrated that member staeslraady constrained in the
conduct of their national foreign policies throutite EU’'s common security and

defence policy and that a process of Europeanratieg continues to evolve.

The use of force in European crisis managementionisannot be understood on
the basis of the European legal order alone. Thegean Union has so far acted
upon the request of the United Nations and it iingi to supply the UN with much

needed rapid reaction mechanisms. If the EuropeamnUengages in peace-
enforcement in the future and launches and conductslitary crisis management
mission against the will of a host state, which {dahus turn into a target, the EU’s
relationship with the United Nations would needh® addressed. Unlike all its
member states, the European Union is not a menilibe @ollective security system
of the United Nations. For the time being, the E&hrwot accede to the UN.
However, in its call for effective multilateralisrthe European Union highlights the
primary responsibility of the United Nations foretimaintenance of international
peace and security. In practice, the European Upiiovides the United Nations with
much needed capabilities for this purpose.

Nevertheless, neither EU Treaties nor politicatesteents on behalf of the EU offer
an explicit answer regarding the precise legaltieiahip between the European
Union and the UN. In consequence of the lack asgliction of the European courts
over the common security and defence policy, nogutent is available regarding the
EU’s relationship with UN Security Council resotuts in the context of the use of

force.
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The European Court of Justice has however provisieahe guidelines on the
relationship between the European Union and ecanddiM Security Council
decisions although most aspects are far from beegplved. Based on the
assumption that the European Union is bound by @suBty Council resolutions
regarding economic sanctions in light of tméernational Fruit Companyasé of

the European Court of Justice,comparative method was chosen to find out whether
the examination of this relationship could be hdlgbr an understanding of the
relationship between the EU and UN Security Courssblutions with regards to the

use of force.

The thesis outlined the similarities and differendetween economic and military
instruments from an international as well as froreBusopean legal perspective. In
addition, the EU’s comprehensive approach to crisianagement was used
throughout the thesis to support a comparison eftdno types of foreign policy

instruments.

Chapter four examined the international legal framd for the use of force. This
was to determine whether the European Union asremgng international actor has
to respect not only the EU legal order when it g@gain military crisis management
missions but if it also has to fulfil additional g@irements originating from

international law. This framework was primarily @ésped with states in mind.

Chapter four demonstrated that the system of thiseriNations is centred on the
general prohibition of the use of force which hagured the status of customary
law over time. As such it was argued that it isdioig on the European Union as an
international legal actor that is engaged in nyjitarisis management operations. In
consequence, the European Union needs to justlitargisanctions in the context of
peace-enforcement operations on one of the fewptatexceptions to the principle
of non-intervention, for example an authorisationuse force by the UN Security

Council. The European Union also appears to fatteeiconcept of the responsibility

% Joined Cases 21 to 24-Wfernational Fruit Company NV and others v Produkiap voor
Groenten en Fruit, Netherland$972] ECR 1219.
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to protect. Whether or not this still rather uncleancept allows for the use of force

without a Security Council authorisation is higldigputed.

Chapter four also showed that UN Security Couresbtutions of a military nature
provide an entitlement to use force. At the sammetand similarly to economic UN
Security Council sanctions, they also create legdibations. Although they are not
obliged to send their troops, UN member states waréer a positive duty of
assistance and cooperation and they are undeetfaive duty not to undermine the
success of a military operation. This negative gailon results from a loyalty
obligation that is inherent in the vertical cenatl system of law enforcement of the
United Nations. The negative obligation to abstdiom anything that would
undermine the effectiveness of the use of forchaiged by the Security Council
can ask UN member states, for example, to beconmneeaand to introduce travel
bans. But it can also ask member states to refiram doing something, for example
to abstain from selling weapons and other militaggipment to the target. Usually
an economic sanction regime is in place when theSdburity Council resorts to the
use of force, but this does not necessarily havgetthe case. UN Security Council
resolutions lose these characteristics and stopl@nding if they violate the core of

human rights and humanitarian law.

Chapter five was dedicated to an examination ofnecoc sanctions within the

European legal framework in order to prepare f@& ¢omparative method used in
chapter six. It was demonstrated that the Eurofraon has acquired a crucial role
in the adoption of economic sanctions over timee Bpecial nature of economic
sanctions, combining trade measures with foreiglicypa@onsiderations, and their
unique constitutional setting within the EU legadler, linking the intergovernmental
common foreign and security policy with the suptamal EU policy sector, show

that the traditional competence categories of tigasational EU policies are not
appropriate for describing the distribution of peosvédbetween the EU and the
member states in the sphere of economic sanctidoghing is gained for an

understanding of the nature of economic sanctioitisiwthe European legal order

by labelling the EU’s competence for their adoptamexclusive or non-exclusive.
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The substance of the EU’'s competence to imposeoeticnsanctions can only be
understood by questioning to what extent the merstses are constrained in the
conduct of their national foreign policies througd sanction decisions.

It has been demonstrated that member states gedylaronstrained in their domestic
policies through EU sanction decisions. There igllyaany room left for unilateral
economic measures. The European Union has largdgnt over the powers

previously exercised by its member states in tiesgpof economic sanctions.

Chapter six demonstrated that the European Uni¢egally bound by UN Security
Council resolutions in the context of the use oté The European Union does not
have to accept a mandate. It does not have to cbaduilitary operation. However,
if the EU accepts a mandate, it is bound by theeesve UN Security Council
resolution, in particular its wording and its puspo The EU needs to respect limits
of time, territory and purpose, for example. In tentext of a European military
crisis management operation, force cannot lawfbyused outside the designated
territory, after the time limit has expired, forrposes that have not been identified in
the UN resolution or in a fashion or manner thaha$ covered by the resolution
itself. It would also be unlawful for the EU to uiece to extinguish the governing
elite of a state in order to settle a conflicthiétresolution does not provide for it and
the EU is not supposed to deploy land forces ifUlliNe Security Council resolution

limits the use of force to naval operations, foamyple.

The EU is bound by UN Security Council resolutioesen if it does not accept a
mandate and refuses to take part actively by dartirig a crisis management
operation. In this case, the European Union is urgddoyalty obligation not to
undermine the success of the military operationegithrough its action or inaction.
This could, for example, indicate that the EU wolldve to put an economic
sanction regime into place to prevent the sellihgartain products to a target or
could ask the EU not to put a certain state ostaofi states with which trade is going
to be liberalised.
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The binding nature of UN Security Council resologas not however unlimited. UN
Security Council resolutions stop being bindingtbe EU when they stop being
binding under international law in general, pataecly when the UN Security
Council actaultra vires The EU legal order additionally creates boundafte UN
Security Council resolutions. If they are violatimgimary EU law, including
European fundamental rights, they do not produgalle binding effects in the

autonomous European legal order.

The finding that the European Union is bound by B&turity Council resolutions
despite not being a member of the United Nations waveloped through a
comparative method. It was argued that despite thi#ferences, there are enough
similarities between economic and military sandiom allow a comparison between
both types of instruments. Chapters three and demaonstrated that the European
member states are largely constrained in the cdrafubeir national foreign policies
through the EU’s power to adopt economic sancti@nsilar to the constraints they
face in the light of Council decisions authorisitige use of force in crisis
management missions, they are therefore limiteth@r domestic foreign policy

choices.

The gradual development of a European competemabéamposition of economic
sanctions despite the member states’ reluctan@cdept a European role in this
highly sensitive policy field was chosen as an eplanof the unique form of
European integration in the external sphere aret®fi glimpse of what may still lie

ahead for the European Union regarding militargisnmanagement.

In addition, the EU’s comprehensive approach tei€nmanagement encourages an
open and integrated approach to the analysis afagoi and military sanctions. The
European approach to crisis management is compsiieeim two ways. Not only is

it prepared and willing to act in the whole lifects of a conflict, including conflict
prevention, peace-making, peace-keeping as wetloas conflict stabilisation, the
European Union is also willing to use a varietytobls that are at its disposal,

289

www.manaraa.com



including diplomacy, trade measures and civiliannatitary crisis management

missions.

Therefore it was held that if it is possible to cludle that the European Union is
bound by economic UN Security Council resolutioitsywould be worth testing
whether the same criteria could be applied to éhationship between the European
Union and UN military sanctions. To assess the llegkationship between the
European Union and UN Security Council resolutiegarding economic sanctions,
the case law of the European courts with regardsctmomic UN Security Council
sanctions was assessed. Tiadi casé focused on targeted financial sanctions
against individuals but unfortunately left severgliestions about the legal
relationship between the European Union and UN @gdDouncil resolutions open.
The Court did not resolve the question of whether European Union is bound by
UN Security Council resolutions. It did however lmé the outer limits of a possible
binding nature. It held that UN Security Councsatitions could not enjoy primacy
over primary EU law. Thus the possible binding natof UN Security Council

resolutions is limited by European fundamentaltsgh

To examine the legal relationship between the Eld BN economic Security
Council resolutions, the reasoning of theernational Fruit Compangase was used
to argue in favour of a functional substitutiontbé European member states by the
European Union with regards to economic sanctiamespective of whether the
competence of the EU to adopt economic sanctionguaified as exclusive in

nature.

When transferring the criteria of theternational Fruit Companygase to the use of
force in the context of EU military crisis managereperations, it then was argued
that all five criteria for functional substitutiomere met. First, all EU member states
are contracting parties to the United Nations. 8d¢cthe EU has acquired powers in
the field of the common security and defence poland in particular with regards to
the use of force in crisis management operatiossdémonstrated in chapter three,

4 Joined Cases C-402/05 P and C-415/0fBsin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commissif#008] ECR 1-6351.
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once a Council decision has been adopted to laandhconduct a military crisis
management operation, member states are constrainddde conduct of their
domestic foreign policies. Third, the EU has shatgnwillingness to be bound by
the provisions of UN Security Council resolutiotrspolitical statements such as the
European Security Strategagnd theJoint Declaration on UN-EU Co-operation in
Crisis Managemerttthe EU has expressed its commitment to internatitzw and
the United Nations and emphasised its aim to douii to the objectives of the
United Nations. In practice, the EU has launched aanducted military crisis
management operations at the request of the UNi&ns, for example Operation
Artemis. During the conduct of military crisis m@gesnent missions, the European
Union has so far cooperated with the United Natiansl thereby indicated its
willingness to be bound. Whenever it has acceptedNa mandate so far, the
European Union has acted as if it were bound biyatirth, the EU has acted within
the framework of the United Nations. It has conddciilitary crisis management
operations on the request of the United Nation® Ekl has even developed two
models of deployment in support of the United Nagie- the bridging model and the
stand-by model. Fifth, the UN recognises the EUaasubstitute for the member
states in the sphere of military crisis manageno@etrations. If European member
states are prepared to supply their forces asqgbaat European crisis management
operation, the United Nations and other internaioactors stop contacting the
individual contributing member states and will budperational structures with EU
institutions and bodies. They will communicate wiEtJ bodies such as the EU
Operation Commander, the Political and Security @atee and the EU Military
Committee, for example. In the Security Councig U will be represented by the
High Representative for Foreign Affairs and SeguRblicy. Additionally, the EU
has developed specific crisis management strucagexplained above. These rapid
reaction mechanisms, for example, are offered @olthited Nations in the name of
the EU and not in the name of the individual mem&iates. Therefore the UN

experiences the EU as a partner in crisis manadgenmepractice, the UN Security

® Council of the European Union, ‘Joint Declarat@mmUN-EU Co-operation in Crisis Management’,
Brussels, 19 September 2003, 12730/03.
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Council also authorised the European Union undeap@r VIl UN Charter in UN

Security Council to deploy an operation in Chad.

It is therefore possible to conclude that the E &abstituted for its member states
in EU led crisis management missions involvinguke of force. This does not mean
that the European member states have been refdigcbe EU in all aspects of the

use of force. Whenever EU member states decideptoy their forces outside of

EU crisis management operations, they are fre® teod They do not have to involve
the EU in military operations. They are free to aatside the CSDP. However, once
they decide to act within the common security aatéxce policy and unanimously
vote in favour of EU-led military crisis managemenissions, they are represented
by the European Union in the international spheré they are constrained in the

conduct of their national foreign policies.

Now that it has been established that the Eurofpaon is bound by existing UN
Security Council resolutions and that the Europa@mber states are constrained in
the conduct of their national foreign policies tigb existing Council decisions
adopted in the context of military crisis managetmeperations, the last chapter
adopted a more speculative approach. It examined nieaning of different
dimensions of silence in the context of the uséoofe and how silence affects the
three different actors involved - the United Nasipthe European Union and the

European member states.

A key example illustrating the questions raisedha final chapter was the EU’s
inability to speak with one voice during the waasgt Iraq in 2003, which was not
authorised by UN Security Council resolutions. #ssdemonstrated that the meaning
of silence needs to be interpreted within its legatext. Based on the system of
collective security of the United Nations and tlum+telegation doctrine it was held
therefore, that only an explicit authorisation bg tUN Security Council before the
use of force is exercised can be interpreted asvéul authorisation to use force.
Anything else has to be interpreted as the silaiahe UN Security Council. The
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silence of the UN Security Council is equivalenthe refusal to authorise the use of

force.

Within the context of the European Union, it wasmined whether the gradual
development of aacquis securitaireas a political concept could help to interpret the
meaning of silence within the common security aatedce policy in the sense that
European member states could be constrained icotiduct of their national foreign
policies even if no Council decision has been agbptet. The European Union is
undertaking more and more crisis management missatinover the world. It is
thereby building up its profile and portfolio as iaternational security provider. The
development of a strategic culture enhanced thrdbghlessons learned in these
crisis management missions will gradually develop acquis securitaire
Comparable to theacquis communautairethe EU and the member states will
develop patterns of behaviour and create expeotatio act in certain ways when
confronted with a certain type of conflict or csisModels will emerge in which the
EU prefers to impose merely economic sanctionswben the EU will use a
combination of different policy tools, or when tlk&J will use specific types of
civilian or military crisis management missions.dddition, patterns could emerge
where the EU is prepared to engage in militaryrirgetions. The development of an
acquis securitairas slowly ongoing. It could reach the stage whaember states
and EU institutions are in the position of beindeato predict European reactions to
international crises. They would be aware of how HU usually reacts to certain
situations - from past political statements mada faom past practices of the EU in
similar scenarios. In these cases, the membersstabelld be in the position to
interpret the silence of the Council within the aoon foreign and security policy of
which the CSDP forms an integral part. They woutddware whether a Council
decision might be adopted in the near future orthdrethe EU as a whole is unlikely
to impose measures or launch a crisis managemenratogn of a civilian or military
nature. Therefore the development of arquis securitairehas the potential to
restrict member states in their choice of foreigiiqy instruments even before a
CSDP Council decision has been adopted. Howeverthiat stage, the crisis

management practice of the European Union is nearazed enough to argue in
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favour of a maturacquis securitaireTherefore, it is not possible to interpret silenc
in the context of the common security and defenobcy in ways that could
constrain the member states in the conduct of themestic foreign policies.

Nevertheless, the development ofaguis securitaires ongoing and desirable from
a European perspective. If the EU could createangtrole in it for the values on
which it is internally based and that it is alsgrig to promote externally, including
European fundamental rights, democracy and theofulew, this could add value to
the EU’s ambition to establish itself as a uniquierinational security provider. If its
future military crisis management mission can cgpond to itsacquis securitairge
the EU’s credibility as an international securitgpyider could be enhanced. In turn,

the EU could strengthen its legitimacy as an emergiternational military actor.
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